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DECEMBER 31, 1790 


PHILADELPHIA, December 27, 1790. 


Sebi 
THE Order of the Houfe of Reprefentatives, requiring me to report on 
the Jupictary System of the United States, has prefcribed a tafk of no common 
difficulty. 
1 doubt whether any one man could anfwer for the accuracy of fuch a work; and 
even for more thanone, a greater portion of time would be neceffary, to infure pre- 


cifion, than the interval between the la/t and prefent feffion. 


But thefe are not my only embarraffments. I am called upon to revife a plan ap- 
proved by legiflative wifdom ; and although I have examined it with a deference 
moft refpectful and fincere, yet have I been compelled to queftion the fitne/s of fome of 
its leading features. 

I fubmit, therefore, to the candor and indulgence of the Houfe, the enclofed Report. 
The firft part contains an enumeration of what I conceive to be the principal defecls. 
Thofe of the fmaller kind would have been treated in the fame form, but for the 
opportunity, which a bill affords, to avoid too much minutene/s of comment, and to 
exprefs my ideas more definitely. 

A bill is prepared in the fecond part, in which a large fhare of the former matter 
is preferved. But the language and arrangement of the judicial law have not been 
implicitly purfued ; it being almoft impradticable to incorporate the propofed amend- 
ments by referrences to pages and lines. Where the changes or additions are effential, 


_ [have endeavored to juftify them by explanatory remarks. 


After all, however, lam perfuaded that time and practice can alone mature the 
judicial fyfiem. If inthis attempt to put it intothe train of improvement, I have 
maintained errors in doctrine, it is a confolation to me to reflect, that my opinions 


have nothing of authority in them. 


I have the honor, Sir, to be, 
With the higheft refpect, 
Your moft obedient fervant, 


| Edmund Randolph 


The Speaker of the Houfe of Reprefentatives. 
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ATTORNEY GENERAL 


HOUSE or REPRESENTATIVES. 


| THE ATTORNEY-GENERAL, to whom were referred by the Order of 
) the House of REPRESENTATIVES, “¢ fuch Matters relative tothe Adminifira- 
| < tion of Fujtice under the Authority of the UNITED STATES, as may require 
) < 19 be remedied, and fuch Provifions in the refpetlive Cafes, as be fhould deem 
) « gdvifable,” in obedience thereto makes the following 
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I. Bese firft object of this duty is to fuggeft any defects exifting in the 
judiciary fyftem. 

The Courts of the United States demand an organization, of which we 
have no appofite example in the hiftory of foreign jurifprudence ; and our 
own {cheme has not received the full light of experience. The following 
obfervations muft therefore depend for their chief fupport, on reafoning, un- 


accompanied by precedent. 


{tate courts may be rightfully excluded, is an enquiry, 
of the judiciary law gives birth. 

The aggregate of thefe powers relate— * 
To cafes arifing in law or equity under the Conftitution. 
_ Under the laws of the United States. 
. Under treaties made, or to be made, by their authority. 
. To cafes affecting ambafladors, other public minifters, and confuls. 
_ To cafes of admiralty and maritime jurifdidtion. 
. To controverfies to which the United States fhall be a party. 
. To controverfies between a flate and citizens of another ftate. 
To controverfies between citizens of different {tates. 
. To controverfies between citizens of the fame ftate, 
der grants of different ftates - And, 
10. Tocontroverfies between a flate or the citizens thereof, and foreign 


| 
| 
| {tates, citizens or fubjeCs. 
| 
! 
I 
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claiming lands un- 
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fome are velted in the federal, concur- 


Of thefe ten claffes of jurifdiction, 
the federal, exclufively of the {tate 


rently with the ftate tribunals; others in 
tribunals. 
B 


From which of the judicial powers enumerated in the Conftitution, the 
: ? I. Exclufiona of 
to which an early part fate courts. 
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Ttis not expre/sly forbidden to the ftates to aflume the cognizance of any one 
or all of them. -For the judicial power of the United States is only to extend 
to the recited cafes: And to extend the authority of one court to a defcription 
of perfons or things, which fhould of courfe be embraced by another, had no 
fuch extenfion been made, cannot-of itfelf deprive that other of its pre-exift- 
ing rights. 

The nature however, of forne of thefe fubjects, fhuts out the jurifdidtion of 
the {tate courts, as fuch, on the vital principles of the Union. 

a. The firft among thefe are cafes of admiralty and maritime jurifdiction ; 
‘terms, which, when thus applied, are nearly fynonimous. ‘They bear a tech- 
nical meaning, well known throughout the United States, and uniform; being 
-exprefiive of courts, copied from the fame original. It belongs to them to 
decide all caufes, arifing wholly on the fea, and not within the precincts of 
any county, and tocondemn all lawful prizes, in time of war. 

(a) The open fea isa great high-way to all mankind, who have not furren- 
dered by an acquiefcence or a pofitive act, the privilege of navigating particu- 
Jar parts of it. In general, every nation ranks the cognizance of caufes, 
wholly arifing there, among the attributes of independence ; and tonone is it 
denied, where the litigants, or the litigated property is within its territory. If 
therefore it were fuppofed, that any one of the now United States had never. 
entered into the Union, to it would this prerogative have appertained. But 
being a party to the federal compact, each flate has refigned it to the federal 
government. It has been thus refigned ; 

1. Becaufe that government only, as poffefling the rights of remonftrance, 
marque, reprifal and war, can proteét the citizens of the United States from 
hoftilities, in their daily intercourfe with rival adventurers on that element. 

2. Becaufe aconcurrence of jurifdi@ion might either involve the confede- 
racy in war, contrary-toits will, or fubjectitto a grievous reparation of fome 
injury. 

3. Becaufe the power given to Congrefs by the Conftitution, to define and 
punifh piracies and felonies on the high:feas, and offences againft.the law of 
‘nations, comprehends the whole of criminal fea law, and warrants that body 
to affign to the federal courts alone an exchufive jurifdiction therein: And, 

Laftly. 4. Becaufe under the foregoing powers, and the power of Congrefs 
to regulate commerce, andto make rules concerning captures on water, the 
pure marine law, properly fo called, can be difpenfed by thofe courts only 
which derive an authority over it from the United States. 

(6) Yor the fame realen is the cognizance of prizes in time of war lodged 
in the federal courts exclufively. But it is not pretended from hence that the 
United States are abfolved-from the obligation of neutrality. Mins 

(c) ‘Two other denominations of cafes have been added to the admiralty 
cand maritime courts; to wit—oifences on water againft the revenue laws, and 
claims for fpecific fatisfation on the body of a veifel, as for mariners’. wa- 
ges, &c. But neither of thefeis of neceflity appropriated to the admiralty. 
It is true that a jurifdiction over the former muft be deduced from Congrels, 
and that they will doubtlefs depofit it in their own tribunals ; and moft proba- 
bly in the.admiralty. dn the latter, the flate legiflatures may eftablifh a ju/ 
rifdi€tion reaching the veilel itfelf. . 

2. If the United States, as far as they can be a party defendant, thould 
happen to be fo, their own courts can alone judge them. ‘To drag a confede- 
rate before the courts of one of its members, would reverfe the plam dic- 
iates of order ; hazard the moft critical interefts of the union upon the plea- 
fure of a fingle flate ; and enable every individual ftate under the pretext of 
a forenfic fentence, to arrogate the general fovereignty. 

3. In like manner, as far asa particular ftate can bea party defendant, a 
filer ftate cannot beher judge. Were the ftates of America unconfederated, 
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they would be as free from mutual controul as other disjointed nations. Nor 
does the federal compact narrow this exemption ; but confirms it, by efta- 
blithing a common arbiter in the federal judiciary, whofe conttitutional au. 
thority may adminifter redrefs. 

It deferves however to be remarked in this place, that thefe ideas are not 
inconfiftent with the right of the {tates feparately, or of the United States 
collectively, to refort to the ftate courts as plaintiffs ; nor yet with the right 
of the {tates feparately to open their own courts for fuits again{t themfelves. 

4. In difputes ariling upon the grants of land by different ftates, thé con- 
teft muft turn upon one of two queftions; in which ftate the land ligs ; or 
whether lands, contefledly within one flate, may not, by virtue of fome adt, 
be claimed by the grantee of another, It would be the extreme of prefump- 
tion for a fifter ftate to affecta jurifdiction in this cafe: and more efpecially 
ought the granting and claiming ftates to keep aloof from the decifion, it being 
the caufe of both. 

s. If crimes and offences be punifhable by that authority alone, againtt 
which they are committed 5 thofe created by the Conftitution, or by Con- 
grefs, refult to the federal judiciary only. If on the other hand it were allow- 
ed, that Congrefs might transfer the cognizance of thefe cafes to the ftate 
courts, until that transfer it cannot be theirs. 

6. Rights too created by Congrefs, may have a fpecial remedy given to 
them in the federal courts; and to them ought therefore to be reftriéted. 

We are then led to conclude, that the judiciary of the United States have 
¢xclufive jurifdiction in the following cafes. 

1. In thofe of {tric admiralty and maritime jurifdidion. 

2. Where the United States are a party defendant. 

3. Where a particular flate is a party defendant. 

4, Where. lands are claimed under grants of different flates. 

5. In treafon, as defcribed by the conftitution, and other crimes and of- 
fences created by the laws of the United States, but not configned 
to the ftate tribunals. 

6. In rights created by a law of the United States, and having a fpecial 
remedy given to them in the federal courts. 

{n all the other cafes, to which the judicial power of the United States extends, 


a concurrent jurifdiction is prefumed ; provided they be not mingled with 


others coming within any of the fix foregoing defcriptions. By this ftand- 
ard, which, if found, may by its adoption maintain the harmony of the federal 


and {tate judiciaries, the Attorney-General has tried the jurifdiGions, marked 
-out by law. But with a reluctance and diftruft of his own judgment, which 


nothing lefs than a fenfe of duty could overcome, he begs leave to afk, 
1. How far the itate courts ought to be prohibited, as they now are from 


a jurifdidtion in fuits againft confuls or vice-confuls, as fuch, or again{t a 


ftate, fued with its own permiflion, in its own courts, or in fuits where a ftate 
is plaintiff ? And, 

2. Whether the reftrictions on the ftate courts ought not to be increafed, fo 
as to bind all the fix cafes above mentioned ? 

On a farther profecution of the cafes acknowledged to be of concurrent jurif- 
diction, it appears, that a writ of error may iffue from the fupreme court of 
the United States to a final judgment or decree rendered in any fuit by the 


-higheft flate court of law or equity, in the nine following cafes : 


Where is drawn in queftion, 
1. The validity of a treaty of the United States ; and the decifi- 
2. Or of a ftatute of the United States ; on is againft 
3. Or ofan authority exercifed under the United States: ) their validity. 


Sec. g. 13. 


Il. Re-cxami- 
pation of flate 
decrees. 


Sec. 25. 
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Or where is drawn in queftion, 
1. The validity of a ftatute of any {tate on the ground f 
of being repugnant to the Conftitution, treaties, fand the ‘decifion 
or laws of the United States ; is in favor of fuch 
>». Or of an authority exercifed under any ftate upon their validity. 
like grounds: — 
Or where is drawn in queftion, 
1. The conftruétion of any claufe of the and the decifion is againft the 


Conftitution of the United States ; title, right, privilege or exemp- 
* Or of a treaty of the United States ; tion, {pecially fet up, or claim- 
3. Or of a ftatute of the United States ; ed by either party under fuch 
4. Or ofa commiffion held under the claufe of the faid Conftitution, 
United States : treaty, ftatute, or commiffion. 

That the avenue to the federal courts ought, in thefe inftances, to be un- 
obftruéted is manifeft. But in what flage, and by what form fhall their 
interpofition be prayed ? There are perhaps but two modes ; one of which is 
to convert the fupreme court of the United States into an appellate tribunal 
over the fupreme courts of the feveral ftates; the other to permit a removal by 
certiorari before trial. 

The Attorney-General will not decide how far the arguments of thofe, whe 
do not affent to the firft, merit attention. But he is conftrained to lay them 
before the Houfe. 

It has been conceded, that when the Conftitution delegates to the fupreme_ 
court ° appellate jurifdidtion,” it ufes a very broad expreffion ; which, if un- 
derftood in its literal latitude, tolerates the firft expedient. But on the other 
hand it has been afferted, 

1. That this phrafe muft be prefled clofe to the matter of the third article 
of the Conftitution, which is the yudicial power of the United States, without 
blending {tate courts. 

>. ‘That this fpecies of conftruGtion is not unfrequent ; nay, in another 
part of the article it is drawn into aétion. For without it, the direétion, that all 
crimes, except in cafes of impeachment, fhall be tried by a jury, might intrude 
farther into the police of a ftate, than has been ever yet contended. 

That as the ftate courts did not rely for their concurrent jurifdiction up- 
onany ceffion in the Conftitution, the fpecial provifion, that the fupreme court 
{hould have original jurifdition in four cafes, was defigned to prevent the in- 
ferjor courts of the United States from having the fole original jurifdiGion in 
thofe cafes ; and that original and appellate being correlative in their fignifica- 
tion, the datter muft alfo befpeak {ome relation between the fupreme and infe- 
rior courts of the United States alone. 

4. That in cafes of admiralty and maritime jurifdigton, and fome others, 
with which a ftate cannot intermeddle, the appellate jurifdiGtion muft operate 
on the decrees of the inferior federal courts only : and that the interpretation 
of one paflage in the article, being thus far clear, furnifhes a key by which to 
expound the others : And, 

s. That a concurrence of jurifdidtion fo ftrongly implies coequality, that 
nothing ought to arraign it, except avery explicit declaration, or at leaft a vio- 
lent neceffity to the contrary. 

But let thefe arguments be paffed over without further notice. 

Does juttice intitle the plaintiff to the firft mode ? When he inttitutes his 
fuit, he has the choice of the ftate and federal courts. He elects the former,and 
to that ele@tion he ought to adhere. 

Does juttice intitle a defendant to it? Certainly not; fhould he be free to 
withdraw the caufe by a certiorari at any time before trial, from the ftate 
court. For if with this privilege he proceeds without a murmur through the 


> ae 
whole length of the ftate courts, ought he to catch a new chance from the fede- 
ral courts? Have not both plaintiff and defendant thus acquiefcing, virtually 
chofen their own judges? 

Again. Let fuppofition itfelf be tortured: let the higheft ftate courts, al- 
though fworn to fupport the Conftitution, invalidate a treaty, a ftatute or 
an authority of the United States. 

1. Such a decree could not invalidate them, nor impair the right of the 
loweft federal court to ratify them. 

2. It would not difturb the tranquility of the United States. For if even 
aliens were the parties, the remonftrances of their prince might be repelled by 
thewing that they favored the ftate jurifdi@tion, by waiving the privilege of 
going into the federal courts. , 

3. Nor yet would the honor of the United States be fullied. For if it 
has not occurred, it may be conceived, that courts, whofe jurifdiCtion is ftrait- 
ened in value, but whofe decrees up to that value are final, may be refractory 
again{ft a law, without diminithing the real dignity of government. Judicial 
uniformity is furely a public good, but its price may be too great if it can be 
purchafed only by cherifhing a power, which to fay. no more, cannot be incon- 
teftibly proved. . 

4. At any rate, unlefs a party fhall forfake the ordinary maxims of pru- 
dence, the hoftility of the fupreme {tate courts (if hoftility be poflible) will be 
difplayed but once. For the remembrance of an adverfe decifion or an ad- 
verfe temper in thofe courts, will inevitably proclaim the federal courts as the 
afylum to federal interetts. 

From thefe confiderations, the fecond mode by certiorari is perhaps eligi- 
ble. But it may be faid, that even this procefs argues fomething more than 
a concurrence of jurifdiction in the federal courts; and that if it be improper 
to tie a defendant to a ftate court again{t his will, it is equally fo to torce a 
plaintiff to a federal court again{t Ais will. To this let it be anfwered, 

t. That the judicial power of the United States was eftablifhed to prevent 
fuitors in certain cafes from being obliged to fubmit entirely to the ftate 
courts; and that a material objection to the re-examination of a final decree, 
is founded upon both parties, voluntarily and cheerfully devoting themfelves 
to the {tate courts: And 

2. That a concurrent jurifdiction would be a heavy oppreffion to a defen- 
dant, if he cannot depart from a {tate court, while the plaintiff may arreft him 
by a ftate or federal writ. 

A third alteration, which the Attorney-General cannot forbear to fuggeft, 
is, that the judges of the fupreme court fhall ceafe to be judges of the circuit 
courts. — 

It is obvious that the inferior courts ought to be diftinG bodies from the fu- 
preme courts. But how far it may confound thefe two {pecies of courts, to 
fuffer the judges of the fupreme to hold feats on the circuit bench, he declines 
the difcuffion, and circum{cribes his reflections within the pale of expediency 
only. ) 

1. Thofe who pronounce the law of the land without appeal, ought to be 
pre-eminent in moft endowments of the mind. Survey the functions ofa judge 
of the fupreme court. He muft bea mafter of the common law inall its divi- 
fions, a chancellor, a civilian, a federal jurift, and fkilled in the laws of each 
ftate. To expec that in future times this aflemblage of talents will be ready, 
without farther ftudy, for the national fervice, is to confide too largely in 
the public fortune. Moft vacancies on the bench will be fupplied by profef- 
fional men, who perhaps have been too much animated by the contentions of 
the bar, deliberately to explore this extenfive range of {cience. Ina great mea- 


III. Judges of 
the fupreme 
court made 
judges of the 
circuit courts. 
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fare then, the fupreme judges will form themfelves after their nomination. 
But what leifure remains from their itinerant difpenfation of juftice? Sum up 
all the fragments of their time, hold their fatigue at naught, and let them bid 
adieu to all domeftic concerns, {till the average term of a life, already advanced, 
will be too fhort for any important proficiency. 

2. The detaching of the judges to different circuits, defeats the benefit of 
an unprejudiced confultation. The delivery of a folemn opinion in court, com- 
mits them ; and fhould a judgment rendered by two, be erroneous, will they 
meet their four brethren unbiafled ? May not human nature, thus trammelled, 
ftruggle too long againft conviction? And how few would erect a monument 
to their candor, at the expenfe of their reputation for firmnefs and difcernment ? 

3. Jealoufy among the members of a court is always an evil ; and its ma- 
lignity would be double, fhould it creep into the fupreme court, obfcure the 
difcovery of right, and weaken that refpett which the public welfare feeks for 
their decrees. But this cannot be affirmed to be beyond the compafs of events 
to men agitated by the conftant fcanning of the judicial conduct of each other. 

If this fhould not happen, there is freth:danger on the other fide ; left they 
fhould be reftrained by delicacy and mutual tendernefs, from probing without 
fcruple, what had been done in the circuit courts. A {chilm of fentiment be- 
fore a decifion and after a free conference, is not efteemed harth; but it is 
very painful to undertake to fatisfy another, that ina public opinion already 
uttered, he has been in the wrong. 

4. Situated as the United States are, many of the moft weighty judiciary 
queftions will be perfeGtly novel. Thefe muft be hurried off on the circuits, 
where neceflary books are not to be‘had ; or relinquifhed for argument before 
the next fet of judges, who on their part may want books, and a calmer feafon 
for thought. So that acaufe may be fulpended until every judge fhall have 
heard it. 

5. ‘Yo this feparation of the fupreme judges from the circuit fervice, fome 
-objeGtions may be anticipated. 

It may be urged, 


1. ‘hat it will tend to imprefs the citizens of the United States favorably 
towards the general government, fhould the moft diftinguifhed judges vifit 
every {late : And, 

2. That inonecounty, aflizes are held with applaufe, by the very men who 
afterwards fit collectively, to review what may have been there tranfacted, and 
who are alfo confulted in the dernier refort. . are 

4. The firft objection is too vague. Inits extent, it impugns all fubordi- 
nate departments whatever ; and ought therefore to be regarded no otherwife, 
than as it may be unoppofed by inconveniencies. Let it then be inquired, if 
none of the preceding do oppofe. 

Again : Will not the judges of the circuit courts be adequate to their fta- 
tions? 

The fupreme judges themfelves who ride the circuits, will Gfindeed fuch a 
-circumftance can be of much avail) be foon graduated in the public mind, in 
relation to the circuits; will foon be confidered as circuit judges, and will not 
be often appreciated as fupreme judges. When a difcomfited party looks up 
to the highef tribunal for redrefs, he is told by the report of the world that in 
itevery quality is centered neceflary tojuftice. But how would his fanguine 
hopes be frufirated, if among fix judges, two are moft probably to repeat their 
former {uffrages, or to vindicate them with ftrenuous ability ; or if to avoid 
this, the wifdom of a third of the number mutt be laid afide? 

2. he aflize fcheme will not be confronted by any impeachment of its me- 
rit; on the contrary, its merit is admitted, although perhaps it cannot fafely be 
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the ground work of our reafoning on the judiciary of the United States, until we 


are aflured that we have penetrated all the arcana of its operations. But there 


is a court of final jurifdiction, which by being ready to corre¢t, inceflantly ad- 
monifhes all the fubordinate courts to be circum|ped. Equity itfelf too, being 
in different hands from the common law, is watchful over every deparuce 
from what is right. 

When the judges of aflize affift with their counfels in the laft refort, they 
are not authoritative. Such of them as are members of the body, are i {mall 
in number, as to be compelled to rely on the ftrength and folidity of their 
judgments only, inftead of their influence. Befides, the judges are inrolled 
in diftin& corps; and this alone would be a kind of hoftage for exertions in 
behalf of truth. 

Where then is the fimilitude to the fupreme court of the United States? 

Should the judges of the fupreme court become flationary, they will be able 
to execute reports of their own decifions, and thus promote uniformity 
through the whole judiciary of the United States. 

Reports may be traced up toa venerable antiquity. In England they were 
compofed for centuries by prothonotaries of the court, at the charges of the 
crown: And ever fince the patronage of government has retired, their utility 
has been univerfally avowed. In our own country too, labors like thefe have 
diffufed a knowledge of the laws of particular ftates. ‘And. how valuable in 
point of authenticity and inftruGion, mutt reports be, from the fupreme court? 

But thefe are not the only advantages: 

They announce the talents of the judges. 

If the judge, whofe reputation has raifed him to office, fhall be in the habit of 
delivering feeble opinions, thefe reports will firft excite furprife, and after- 
wards a fufpicion, which will terminate in a vigilance over his actions. 

In a word, when by means of thefe reports, the fenfe of the fupreme court fhall 
be afcertained and followed in the inferior tribunals, much time and money will 
be faved to diffatisfied fuitors, who might otherwife appeal. 

A diverfity of opinion has prevailed on the forms and modes, to be obferved 
in caufes of equity and of admiralty and maritime jurifdiGion: Whether they 
are to be according to the mere civil law, unqualified by the ufages of any mo- 
dern nation, or under limitations? 

If the untempered feyerity of the Roman law is to predominate, the rights of 
property, and of perfonal liberty, are in jeopardy: Without exhibiting a tedious 
lift of what are termed the fubftantial and accidental parts of a civil caufe, 
let a few of the moft obnoxious forms of the civil law be feleCted. 

_ 4. In fcarcely any cafe, unlefs in that of a ne-exeat, is an arreft upon cita- 
tion or fubpcena, at the firft inftitution of a chancery fuit known in the United 
States. In the civil law it is otherwife. 

_ 2, One mode of executing a fentence is by putting the plaintiff into pof- 
feffion of all the defendant’s eftate, in order that he may pay himfelf: and the 
fame may be the punifhment of contumacy. 

3. It is true that by practice a fequeftration has grown mto a chancery-pro- 
cefs in the laft {tage of contempt. But by the civil law, the property in debate 
may be wrefted trom its pofleflor, when he has been guilty of no contempt, 
and may continue with the fequeftrator, be the fuit depending for any number 


of years whatfoever. 


4. Towhata height of infult and delay may not a dilatory exception to a 
judge be carried? 
5. The oaths have not lefs fingularity in them. 
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The fuppletory oath is given by the judge to the plaintiff or defendant upon 
half proof being already made; which being joined with the half proof fupplies 
a fufficient quantum of proof. 

The decifive oath is, where one of the litigants not being able to prove his 
accufation, offers to ftand or fall by the oath of his adverfary ;.and the adverfary 
is bound to accept it, or make the fame propofal back again, under the penalty 
of condemnation. . 

The oath of calumny, is, ene the plaintiff or defendant is required to fwear, 
that he believes himfelf to be engaged in a juft caufe. 

To theie fpecimens, others might be added, equally exceptionable. But 
as they indicate the general fpirit of the civil ‘law, in its forms and modes, 
limitations of them ought to be fearched for. 

It cannot be denied, that the nation, whofe jurifprudence is the fource 
of our own, prefents the beft limitations ; ; and that they ought to be adopted, 
until better fhall be devifed. And better may certainly be prepared under 
the aufpices of Congrels. 

‘Congrefs evinced their anxiety that the adminiftration of juftice fhould be as 
convenient as poffible, to the citizens of the United States, when they allotted 
alternate places for the feffions of the diftridt and circuit courts. Although it 
may be doubted, whether it would not be more agreeable to the public to be 
fummoned to fome central fpot, yet to reduce thele places to one in each di- 
{trict, without cogent reafons, might awaken difcontent. But fuch a rifque 
may be encountered with fafety, as it is defended by a fair prediction of the 
milchiefs which await the old plan. 

1. Either the records, or copies of them, muft travel with the courts. By 
the former ftep they would be always liable to lofs or injury ; by the latter, the 
expenfe to.clients would be greatly increafed. -It will not be enough to make 
up a fcanty nifi prius roll only; becaufe the court which tries the caufe, will 
is as and mutt therefore have the documents intire. 

. Generally fpeaking, two fets of lawyers will be retained. The fame prac- 
anne will not defert the more profitable bufinefs of the ftate courts, to at- 
tend two federal courts, widely diftant from each other, and very probably in- 
terfering with the terms of the ftate courts: and if they do not ride with the 
judges, the profpect is equal, that a caufe, the original writ ef which is return- 
able in one place, may be ultimately heard at the other. 

3. The original writs of fuits will moft commonly be returnable to the place 
neare{t to the refidence of the witnefles. But if they are to go tothe more re- 
mote place, cofts will be multiplied, and themfelves put to additional trouble. 

. Ifa culprit fhould not be tried at the firft fefion, and the judges cannot 
hold a {pecial intermediate feilion, he mult be tranfported in irons to the next 
place of feflion, or languifh in gaol, until the court fhall meet at the place of 
his confinement, And it will be very rare, that a fpecial feffion can beholden 
by the judges of the fupreme court at lealt, as their duty will haften them to 
eae other circuit, and from thence to the fen of government. 

. Itis conjectured that the common law was omitted among the rules of 
de Soi as having been already the law of the United States. Moft proba- 
bly this will be feldom if ever controverted. But in one alpe@ the exiftence 
of the common law, as the law of the United States, is equivocal. For 
if the doctrines of the common law can be introduced into the federal 
courts, only by recurring to them for the explanation of the language, ufed 
in the laws of the United States, and of particular ftates; or by the connec- 
tion which the common law will have with moft of the fuits in the federal 
courts, as arifing, within fome particular ftate: fome parts of the common 
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law, which do not fall within either of thefe characters, will be eftranged from 
our fyftem. . 

To cut off then fuch altercation, is not unworthy the care of Congrefs. 

2. But the common law not being totally without blemifh, has been occa- 
fionally improved by ftatute. 1s the wifdom of thefe improvements to be dif- 
carded? It is true indeed, that there ought to be a repugnance to naturalize 
the ftatute book of a foreign nation, even tora moment. But the fact is, that the 


- United States have not yet had fufficient leifure to difengage themfelves from 


it, by enacting a code for themfelves. ‘he time will come (perhaps it has already 
come) when fuch a work will be indifpenfable. But until it fhali be completed, 
it will be far lefs difgraceful to accept, under proper reftrictions, fome part of 
our law from an alien volume, with which every ftate is well acquainted, and 
to which the people have been accuftomed from their infant fettlements, than 


abruptly to unhinge ancient legal tenets. And here the Attorney-General begs 


feave to conjecture, that if the two claufes, concerning the forfeiture of the pe- 


naltyannexed to articles, &c. and concerning abatements,both of which have ori- 


ginated from f{tatutes, fhould alone be inferted, every other part of the ftatutes, 
would be excluded by conftruction; except where they are the laws of a par- 
ticular ftate, and in cafes belonging to that ftate. 

Thefe appear to be the capital defiderata. Other alterations will be pro- 


pofed in the draught, which is now offered, in obedience to the fecond part 


of the order; namely, that a report-be made of fuch provifions as may feem 
advifeable. 
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HIS bill, although not formally divided into cardinal parts, is yet divifible 

into four. The firft contains all that is peculiar to the organization of 

the diftrié courts ; the fecond, tothat of the circuit courts ; the third, to that 

of the fupreme court ; and the ‘fourth, what is common to two, or the whole 
of them. 

The conftitution, the common law, and equity have fhortened the detail. 
But in the progrefs of the draught, the alternative was always in view, 
either to make it immenfely prolix, by re-enacting the neceflary ftatutes, or 
to confider that thofe of a certain general nature would be {pecially adopted. 
For the Attorney-General repeats, that the chafm will be found diftrefling in 


_ prattice without fuch adoption. ‘The latter then was preferred, as being in- 
capable of any fatal error. In the former too much might have been omitted 


without longer premeditation, and the very changes of language might gene- 
rate confufion. 

He therefore requefts, that whenfoever, on the perufal, any thing feems to 
be too flightly touched, or unnoticed, it fhould be enquired, in what manner 
the Conftitution of the United States, equity, the common and ftatute law 
have provided for the cafe, and whether they have not provided fuficiently. 


A BILL for amending the feveral Ads concerning the JupiciaL Courts of the 
| United States. 


_ BE it enatted by the Senate and Houfe of Reprefentatives of the United r. 
States af America in Congrefs affembled, that the United States fhall be, and 0° 


they are hereby divided into fifteen diftri€ts, to be limited and called as follows, 
D 
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‘to wit: One to confift of that part of the ftate of Maflachufetts which lies 
eafterly of the {tate of New-Hamphhire, and to be called Maine diftriat ; one 
to confift of the fate of New-Hamphhire, and to be called New-Hampfhire 
diftrid ; one to confift of the remaining part of the {Late of Maflachufetts, and 
to be called Maffachufetts diftrict ; one to confift of the ftate of Rhode-Ifland 
and Providence Plantations, and to be called the -diftrit of Rhode-Ifland and 
Providence Plantations ; one to confift of the ftate of Connecticut, and to be. 
called Conneticut diftrid ; one to confift of the ftate of New-York, and to 
‘be called New-York diftri@; one-to confift of the ftate of New-Jerfey, and to 
be called New-Jerfey diftrit; one to confift of the ftate of Pennfylvania, and 
to be called Pennfylvania diftri& ; one to confift of the ftate of Delaware, and 
to be called Delaware diftriG ; one to confift of the ftate of Maryland, and to 
be called Maryland diftri€t ; one to confift of the {tate of Virginia, except that 
part called the diftri&t of Kentucky, and to be called Virginia diftrict ; one te 
confift of the diftria&t of Kentucky, and to be called Kentiicky diftri@; one to 
contift of the ftate of North-Carolina, and to be called North-Carolina diftriat; 
one to confift of the ftate of South-Carolina, and togbe called South-Carolina 
diftrift ; and one to confift of the ftate of Georgia, and to be called Georgia 
diftriét. [Note 1.] ; 

And be it further ena&ted, That there be a court called a diftriG court in’, 
each of the aforefaid diftrids.; that it fhall confift of one judge, who fhall refide 
in the diftriG@ for the court of which he is, or fhall be appointed, and {hall be 
called a diftri@ judge; and that before he proceeds to execute the duties of 
his faid office, he fhall take the following oath or affirmation, to wit: ‘I, A.B. 
do folemnly fwear or affirm, that I will adminifter juftice without refpect to 


-perfons, and do equal right to the poor and to the rich; and that I will faith- 


fully and impartially difcharge and perform all the duties incumbent on me as 


judge of the diftri& of according to the beft of my abilities and under- 


{tanding, agreeably to the conftitution and laws of the United States. So help 
me God:?— Which oath or affiraiation fhall be adminiftered by any one of 
the juftices of the fupreme court of‘the United States; any diftri@ judge of 
the United States; any judge or juftice of the peace for the ftate forming the 
diftri@; or the clerk of the diftri@ court: and a certificate thereof thall be 
recorded in the diftrict court. 
And be it further enacted, That each diftri€& court fhall hold two ftated 
{eflions in every year, at the times and places, and for the terms following, 
that is to fay: [Note 2.] ea ‘ 


That each diftriG court fhall alfo hold fpecial fefions for the purpofes here- 
in after mentioned, at fuch times as the judge thereof fhall appoint, and at the 
places following, that is to fay: 


Provided always, That the faid courts fhall be holden in forne public court- 
houfe, where the fame can be obtained; and that it thall be lawful for the 
Prefident of the United States, in vacation, or to the refpective courts, if it 
fhall be rendered neceffary by any infeCtious diforder or other caufe, to dirett 
the feffions of the faid courts, whether ftated or fpecial, to be holden at fome 
more fit place within the faid diftricts refpedtively, until the faid caufe fhall be 
removed. [Note 3. ] 
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And be it further enacted, That no ftate court fhall take cognizance of, or 


4. Exclufion 


-exercife-jurifdiGiion in any of the following cafes, to wit : of the fate 


1. Cafes of admiralty, and maritime jurifdidtion. 

2. Controverfies, ‘to which the United States fhall be a party defendant. 

3. Controverfies, to which a particular {tate fhall be a party defendant ; 
except where a ftate may have authorized a fuit \to-be brought 
againi{t itfelf in its own courts. E 

4. Controverfies for lands claimed under grants of different ftates. 

5. Treafon againft the United States, and-crimes and offences created by 
Congrefs, unlefs the cognizance thereof fhall be vefted by law in 
the faid ftate courts, or ftate magiltrates. And, y 

6. Rights created by Congrefs, and having a fpecial remedy given to 
them in the federal courts. [Note 4. ] 

And be it further enacted, Vhat each diftri€t court fhall, under the regule- 
‘tions and reftrictions hereinafter mentioned, have original jurifdiction of all 
-cafes in law and equity, arifing— 

~ 3, Under thé Conftitution of the United States. 
2. The laws of the United’States: And, 
3. Treaties made, or which fhall be made under their authority. 
4. OF all cafes affecting ambafladors, and other public minifters being 
plaintiffs; or confuls or -vice-confuls, being plaintiffs or defen- 
dants. [Note 5.] 
5. Of all civil cafes of admiralty and maritime jurifdiction. 
6. Of piracies and felonies on the high feas. 
rot yr a and offences created by Congrefs, arifing within its proper 
diftrict. 
8. Of controverfies upon rights created by Congrefs, and having a f{pe- 
cial remedy given thereto in the federal courts. 
‘g. Of all controverfies to which the United States fhall be a party 
plaintiff. 
‘10. Of all controverfies between a ftate being plaintiff, and the citizens 
of another ftate. 
a1. Of all controverfies between citizens of different {tates not claiming 
_ lands under the grants of different ftates. 
a2. And of all controverfies between a ftate being plaintiff, and foreign 
citizens or fubjeéts, or between the citizens-of a ftate, and foreign 
citizens or fubjects. 

Provided always, and be it further enacted, That the aforefaid jurifdiGtion 
-of the di€trié courts fhall be under the regulations and reftriCtions following, 
ithat is to fay: 

1. No perfon hall fue out any original procefs, or commence any original 
fuit in a diftri& court for the trial of any matter or thing-of lefs value than 

dollars, on pain of having the fame difmifled withscofts; except in 
scafes of admiralty and maritime jurifdiction, and in offences againit the reve- 
mue laws. [Note 6.} 

2. No {uit thall be brought or fuftained in equity, in the faid diftrict courts, 
except in cafes of fraud, accident, truft, and unconicionable hardfhip, or where 
the mode of proof, or the mode of relief at common law, be incompetent to 
the cafe of the complainant, or where perfons, not refident in the United States, 
-and having any eftate or debts in the hands of another, refident within the 
diftriG for which fuch court is held, fhall, together with that other perfon, be 
made defendant; and in the laft mentioned cafe, the decree may fubject fuch 
eftate and debts to the demand of the complainant. [Nore 7. ] : 

3. The judge of a diftrict court may iflue writs of ne-exeat, returnable to 
the faid court, againft any perfon who is about to depart from any diftrict. 
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and who may be liable to be fued in equity in the faid diftri& courts. The 
writs of ne-exeat, fhall command the defendant to find fufficient fecurity, ina 
{um to be expreffed therein by the direction of the judge, that he will not de- 
part the diftri@ without the leave of the court; and the plaintiff, or: fome 
refponfible perfon in his behalf, fhall, at the time of obtaining the writ, enter 
into bond with fufficient fecurity, in the clerk’s office of the diftriét court, to 
anfwer all damages which may accrue to the defendant from the faid writ. 

4. Writs of injunction in equity, may be granted by the judge of a diftri& 
court, to judgments of the faid court atcommon law. But the plaintiff, or fome 
refponfible perfon in his behalf, fhall, at the time of obtaining the faid writ, 
enter into bond with fufficient fecurity in the clerk’s office of the diftri& court, 
to anfwer damages at the rate of ten per centum, in cafe fuch injunction ‘hall 
be diffolved. And no injunction in equity fhall be granted by a diftri€t court 
to a judgment at law of a flate court. [ Note 8.] 

s. .The jurifdi@ion herein before given to the diftri& courts over cafes 
arifing under the Conftitution, the laws and-treaties of the United States, fhall 
not be conftrued to comprehend fuch cafes in which the United States, or a 
particular ftate, fhall be defendant. [Note 9. | 

6. In all crimes and offences tried by any diftri& court, the punifhment for 
‘which, if confifting of {tripes, imprifonment, or a fine, is left to the difcretion 
ofajury or the court, the ftripes fhall not exceed thirty, nor the imprifonment - 
fix calendar months, nor the fine one hundred dollars. And wherefoever, in 
any crime or offence, cognizable under the authority of the United States, the 
punifhment by ftripes, imprifonment or fine be exprefsly defined by law, and 
be greater than the number, the time; and the fum aforefaid, or wherefoever ~ 
the punifhment fhall affect life or limb, no diftri& court fhall exercife jurifdic- 
tion therein, unlefs the offender being actually in prifon, fhall, by petition to 
the faid court, requeft it; and thereupon, ifit fhall appear to the faid court 
that due notice and fufficient time have been given tothe officers of the United 
States concerned, to prepare for the hearing, and that the circuit courts herein. , 
after mentioned, have not already had poffeffion of the cafe, and that it. would | 
tend to expedite its decifion, if the faid diftrid& court-¢hould take cognizance of 
it, it {hall be lawful for the faid diftriG court to hear and determine the fame ; 

pat this reftriGion of the jurifdiction by thisact given to the diftri€t courts, 
fhall not be con(ftrued to extend to the diftri@ courts:in the diftri@s of Ken- 
tucky or Maine. (Note 10. ] : 
+. No civil fuit, being ofa tranfitory nature only, fhall be brought againft 
an inhabitant of the United States, in any diftrict court other than that of the 
diftri& to which he belongs, unlefs procefs for the fame caufe fhall have been 
firt returned in the faid diftri& court, that he was not found, or he fhall be 
abfconding from his faid diftri€ at the time of fuch fuit being brought, or he 
fhail be privy or a party inintereft with a perfon refident within the diftrid | 
of the firft mentioned court: And all fuits brought contrary hereto, may be 
diuimiffed on motion. . a : 

8. No diftri& court fhall have cognizance of any fuit, to recover the con- 
tents of any promiffory note, or other chofe in a€tion in favor of an affignee, 
unlefs a fuit might have been profecuted in fuch court to recover the faid con- 
tents, if no affignment had been made, except in cafes of foreign bills of ex- 
change. 

g. No perfon whatfoever fhall, in any civil action or fuit brought in a dif- 
tridt court, be arrefted or Jummoned in one diftriét for trial in another, unlefs 
he be privy or a party in intereft as aforefaid, in which cafe he may be fum- 
moned. [ Note 11. | i ai . 

to. ‘Local actions fhall be brought in the court of the diftri€t in which 
they arife. ay ; 
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11. No fpecial feffion of a diftri& court fhall be held, but for civil caufes 
of admiralty and maritime jurifdiction as aforefaid; and for feizures under the 
laws of impoft, navigation or trade of the United States, and no fuch caufe 
fhall be heard at any ftated feffion of the faid court. [ Note r2.| 


And be it further enacted, That the judges of the diltri@ courts fhall be con- 7. Confervators 


fervators of the peace of the United States throughout their refpeétive di- 
ftriats. [Note 13-]- re oy RC 
And be it further ena€ted, That each diftri€t court, or the judge in vaca- 
tion fhall have power to appoint the clerk thereof, who, before he enters upon 
the execution of his office, hall take the following oath or affirmation, to be 
adminiftered by the faid judge: “I, A. B. being appointed clerk of the diftrict 
of , do folemnly fwear, or affirm, that I will truly and faithfully 
enter and record all the orders, decrees, judgments, and proceedings of the faid 
court, and that will faithfully and impartially difcharge and perform all the 
duties of my faid office, according to the beft of my abilities and underftand- 
ing. So help me God:” but the words “So help me God,” thall be omitted 
in all cafes of affirmation. And the faid clerk fhall give bond to the United 
tates in a reafonable penalty, with one furety at leatt, to be approved by the 
{aid diftri& judge, conditioned faithfully to ciicharge the duties of his office, and 
feafonably to record the decrees, judgments, and orders -of the faid court ; 
which bond fhall be recorded in the faid diftriG court, and fhall not be void 


upon the firft recovery, but may be put in fuit, and profecuted from time to 


time, at the cofts and charges of any party or parties injured, until the whole 
fum of the penalty expreffed in fuch bond fhall be recovered thereon. 

And be it farther enacted, That a marfhal fhall be appointed in and for each 
diftri@ for the term of four years ; but fhall be removable from office at plea- 
fure. That before he enters on the duties of his office, he fhall become bound 
to the United States before the judge of the faid diftrid, jointly and feverally 
with two good and fufficient fureties, inhabitants, and freeholders in the faid 
diftri@, to be approved by the faid diftri&t judge, in the penal fum of twenty 
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thoufand dollars, conditioned for the faithful difcharge of the faid office by — 


himfelf and his deputies herein after mentioned; and fhall moreover take be- 


fore the faid judge, the following oath or affirmation, omitting in the cafe of © 


affirmation the words, “ So helpme God.” ‘I, A.B. do folemnly fwear, or. 


affirm, that I will faithfully execute all lawful precepts directed to the marfhal 
under the authority of the United States, 
and true returns make, and in all things well and truly, and without malice 
or partiality, perform the duties of the marfhal of the faid diftri: of 

during my continuance in the faid office, and take only my lawful 


' fees. So help me God.” ‘hat the faid marfhal thall be adjudged to be an 


officer of the court of the diftri&t for which he fhall be fo appointed ;_thall at- 
tend the fame accordingly ; fhall execute throughout the diitrict all writs, 
precepts, f{ummonfes, and procefs iffued under the authority of the United 
States, and directed to him} and fhall have power to command all neceflary 
afliftance in the execution of his duty. 

That it fhall be alfo lawful for each marfhal to appoint, as he fhall fee occafion, 
one or more deputies, who fhall be removable from office by the diftrict judge, 


and before they enter on the duties of their otfice, fhall take before the diftritt 


judge the oath or affirmation aforefaid, preicribed tobe taken by the marfhal, 
changing the word “marfhal,” where it occurs in the fecond place in the faid 
oath or affirmation, to the words “the marfhal’s deputy ;” that in cafe of the 
death of any marfhal, his deputy or deputies fhall continue in office, unlefs fpe- 
cially removed as aforefaid, and fhall execute the fame in the name of the 
deceafed, until another’ marfhal fhall be duly qualified; that the executor or 
adminiftrator of any deceafed marfhal fhall have like remedy for the faults and 
E 
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misfeafances in office ot his deputy or deputies, which fhall happen after the 
faid marfhal’s death, as for thoie which may have happened in his life time. 

That every marfhal, and a deputy or deputies, when removed from office, 
or when the term for which the marfhal was appointed, fhall expire, fhall have 
power notwithftanding to execute all fuch writs, precepts, fummonfes and 
procefs as may be in.their hands refpectively, at the time oi fuch removal or 
expiration of office, unleds the judge of the diltriét court fhall otherwife di- 
rect. [Note 14. | 

That the marfhal, or in cafe of his death his eftate fhall be anfwerable for the 
delivery to his fucceffor of all prifoners who may be in his cuftody at the time 
of his death or removal, or the expiration of the term of his appointment, and 
for that purpofe the marthal when living, or his deputies in cafe-of his death, 
may retain fuch prifoners in cuitody until a fucceflor fhall be duly qualified, 
unlefs the judge-of the diftri& court fhall otherwife dire&. But nothing herein 
contained ‘fhall fubje@t a marfhal for any omiflion or misfeafance.of the keepers 
of the ftate gaols. . 

That in all cafes wherein the marfhal or his deputy fhall be interefted, or 
fhall not be an indifferent perfon, the writs, precepts, fummonfes and procels 
fhall be directed to fuch difinterefted or indifferent petfon as the diftridt judge 
may appoint; and the perion fo appointed, is hereby authorized to execute 
and return the fame. 

‘That the bond fo to be given as aforefaid by each marfhal, fhall be forfeited, 
not only by the defaults and misfeafances in office of himfelf or his deputy or 


deputies in his life time, but alfo for the defaults and misfeafances of a deputy _ 


or deputies after his death in the cafes aforefaid ; {hall be recorded in the faid 
diflri@ court; and fhail not be void upon the firft recovery, but may be put 
in fuit, and profecuted from time to time, by and at the cofts and charges of 
any party or parties injured, until the whole fum of the penalty expreffed in 
fuch bond fhall be recovered thereon. ' 08 

And that the faid marfhal fhall be liable on motion, after ten days previous 
notice, to judgment in his diftri& court, and execution, for monies received 
by himfelf or his deputies, by virtue of their offices, and not duly paid to the 
perfon intitled thereto, upon application for the fame. 

And be it further ena&ted, That until it fhall be otherwife provided by law, 
the rates of fees (except the fees to judges) and the allowances to witnefles, 
fhall be the fame in the diftriat courts, as in fimilar cafes in the fupreme court. 
in the laft refort, of the {tate of which the diftrict confifts; and for the fervices 
of the clerks and marfhals in cafes which are unlike to thofe in the faid fupreme 
court, a reafonable compenfation fhall be paid by the parties, to be determined 
by the diftri& courts, according to equity and the nature of the cafe ; that all 
the faid fees and compenfations not received in cafh, fhali be collected by the. 
marthal or his deputies, according to the laws of the ftate for collecting fuch 
fees, and fhall be accounted for to the faid diftri€t courts at every feffion, when 
an entry fhall be made of the fums appearing to have accrued, a copy of which . 
fhall be tranfinitted by the judge to the circuit courts, for the purpofes herein. 


iter mentioned. 


And be it further enacted, That there fhall be no difcontinuance of any fuit, 
proceis, matter or thing returnable to, or depending in any diftri@ court, al- 
though a judge fhall not have been appointed to a vacancy,-or the judge shall 
fail to attend at the commencement, or any other day of a feflion; but the 
judge may at the commencement ‘ofa feflion, by a written order, direct the. 
marfhal of the diftri&t to adjourn the court from day to day, for three days 
facceflively, and if he fhall not attend on the fourth, or having attended one. 
day, thall fail to attend on a fubfequent day of a feflion, the court fhall ftand 
adjourned to the court in courfe. 


Te aaa 


And be it further enactéd, That fuch writs, fummonfes, and other procels, 
-thall be iffued from the feveral diftri@-courts for the commencement and pro- 
‘Jecution of any civil ation, fuit or matter therein; and that the forms and 


' modes of proceeding in conducting the fame to a trial or heating fhall be fuch 


-as the fupreme court, according to the regulations herein after provided fhail 
‘dire. But until direétions thall be fo given by the fupreme court, and.in 
»cafes not herein otherwife provided for, the writs, fummonfes, procefs,, forms 
and modes aforefaid, fhall be in cafes at common law, as nearly as may be 
aécording to the practice of the higheft flate court of common law in each 
diftri@, having original and general jurifdiGtion; and in cafes in equity, ac- 
cording to the practice of the higheft ftate court of equity in-each diitrié,, 
“having original and general jurildiction, and where no fuch court of equity 
-exifts in any ftate, the diftrict court thall proceed in equity, according to the 
forms, modes, rules and ufages which belong to a court of equity, as contra- 
diftinguithed from a court of common law ; and in cafes of admiralty, the dif 
tri courts thall proceed according to the prattice of the admiralty, properly 
fo called: and every diftri& judge fhall moreover have the fame power to iflue 
writs of habeas corpus, returnable in vacation before himlelf, as in feffion re- 
turnable to the court. 

And be it further enacted, That it hhall be lawful for each diftria judge, for 
good caule fhewn, to direét appearance-bail to be required ; and for every dif- 
‘tri court, upon like caufe, to require fpecial bail: that a plaintiff iffuing a 
capeas, may alfo obtain an indorfement thereon from the clerk, requiring 
appearance-bail, upon lodging with the faid clerk an affidavit, that the defen. 


dant from whom bail is fo required, is, as far as the plaintiff knows or believes, 


not a refident within the United States, or that a writ has been returned in the 
fame cafe to the court of the diftri& in which he refides, and that the defendant 
was not found there, and that the defendant is indebted to the plaintiff to the 
amount of or detains perfonal property from him to a like amount; 
and fhall moreover give in the clerk’s office, bond with fufficient furety to the 
defendant, in a reafonable penalty, conditioned to anfwer all damages which 
‘may accrue to the defendant, if it fhould thereafter appear, that bail has been 
thus required for the fake of vexation. 

That the feveral diftri& courts may appoint proper perfons for taking fpecial 


bail; who thall without delay tranfmit the recognizances of bail to the clerks 


of the faid courts. 
That the feveral marfhals and their deputies, fhail take bail bonds for ap- 
pearances ; and fhall tranfmit them without delay to the clerks of their refpect- 


“Ive courts. 


That if the fufficiency of bail be objected to, reafonable notice of fuch objec- 


“tion thall be given to the marfhal or the deputy taking fuch bail, before a mo- 


tion fhall be made concerning it: that if upon a motion before the court, the 
bail be adjudged infufficient, the marfhal fhall be anfwerable therefor; Provi- 
ded always, that it fhall be a juftification of the marfhal, if an affidavit fhall 
have been made previous to the acceptance of the bail, verifying the fufficiency 
thereof; unlefs it can be proved, that the faid marthal, or the deputy who took 


’ the fame, had good reafon to fufpect fuch fufficiency. 


And that the fpecial bail may furrender the principal either before or after 
judgment, to the marfhal or his deputies belonging to the court in which the 


fuit fhall be brought, and may thereby difcharge himfelf. And if the princi- 


pal cannot give other fpecial bail, he fhall be committed. [Note 15. ] 
And be it further enacted, That the executions to be iffued from the diftria 


between the date 
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_ courts of the United States, fhall be elegit, capias ad fatisfaciendum, fieri facias, Bone eh ee 
and levari facias: that the return days thereof fhall be appointed by the diftrid tia cours. 
courts refpectively : that there fhall be the {pace of 
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and the return days: Provided always, That when judgment 
diftri& court, in a civil action, it fhall be lawful for the 
n for forty-two days from the time of entering 


of the executians, 
fhall be entered in any 
faid court to ftay the executlo 


the judgment. [Note 16.| 
‘And be it further enacted, That from every final decree rendered by any dif 


urt (except thole of Kentucky and Maine)in the exercife of its admiralty 
jurifdiGtion, and in cafes of feizure under the laws of 
iG courts. — Impoft, navigation or trade of the United States, an appeal fhall be allowed to 
the court of the circuit in which the diftri& lies ; and on ail other final judg- 
ments rendered by the id diftri& courts, a writ of error may be inftituted in 
thefaid circuit court: And appeals and writs oferror may in like manner be 
inftituted in the fupreme court of the United States, on the final decrees or 
judgments of the diftritt courts of Kentucky or Maine. But all fuch appeals 
and writs of error fhall-be fubjett to the rules and regulations herein after pra- 
vided ; and it fhall be alfo the duty-of the faid diftrict courts, in fuits in equity, 
and of admiralty and maritime jurifdiction, . to caufe the facts on which they 
found their fentence or decree, fully to appear upon the record, by. inferting 
the depofitions of the witnefles fwornin the caufe, and the exhibits therein, at 
large. [Note 7 ri 
And be it further enacte 
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d, That the diftricts aforefaid, except thofe of Ken- 
ided into three circuits, and. thall be catled the 
Eaftern, the Middle, and the Southern Circuit: that the Eaftern Circuit thall 
confit of the diftridts of New-Hamphhire, Mafiachufetts, Rhode-I land and Provi- 
dence Plantations, Conne€ticut, and New-York ; that the Middle Circuit fhall 
confit of the diftriats of New-Jerley, Pennfylvania, Delaware, Maryland, and 
Virginia; and that the Southern Circuit shall comfift of the diftri€ts of North- 
Carolina, South-Carolina, and Georgia. g 

And be it further enacted, That there thall be a court, called.a circuit court 
sn each of the aforementioned circuits, which {hall be holden in each diftrit 


of the faid circuits twice in every year, oD thefollowing days, to wit : 
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“That the faid circuit courts fhall alfo have power to hold feffions for the trial 
of criminal caufes at any other time at, their difcretion, of the diferetion of 
and that’ the ternis during which the faid circuit courts 


the fupreme court ; 
fhall continue to fit at their two fated feflions aforefaid, fhall be: . juridical 
in which 


days, unlefs the bufinefs ready for trial, fhall be fooner difpatched; 
e court {hail be adjourned to the court in courfe. (Nore 18. ] 


cafe, th ; 
ss. Places for And be it further ena@ed, That the places for holding the faid circuit courts 


holding the cit- 35 the difiridts of the feveral-circuits aforelaid, fhall be as follow: - 


euit courts. 


_ Provided always, That the faid circuit courts fhall be holden in fome public 
court-houfe, where the fame can be obtained; and that it fhall be lawful for 
the Prefident of the United States, in vacation, or to the refpective courts, if it 
{hall be rendered neceflary by any infectious diforder, or other caufe, to direct 
the feflions‘of the faid courts to be holden at fome more fit place within the 
{aid diftriéts refpettively, until the faid caufe fhall be removed. . . 

And be it further enacted, That the circuit courts aforefaid, fhall confit of 
the judges of the diftrict courts comprehended within the faid circuits refpec- 
tively: that before they proceed to execute the duties of this office, they fhall 
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oo 


take, as judges of the‘circuit courts, the oath or afirmation, mutatis mutandis, 
herein before prefcribed to them, as diftri@ judges, to be adminiftered by any 
juttice of the fupreme court of the United States, any diltriG judge of the Uni- 
ted States, within his proper diftri@, or any judge or jultice of the peace for the 
{tate belonging to the circuit: that a certificate thereof fhall be recorded in 
the circuit court; and that any three of the diftrict judges in the eaftern and 
middle circuits ; and any two of the diftri@ judges in the fouthern circuit fhall 
conf{titute a quorum: Provided that no diftriG: judge fhall give a vote in any 
appeal or writ of error brought to reverfe his own decifion 3 but he may aflign 
the reafons of fuch decifion. [Note 19. ] 

And be it further enacted, hat the circuit courts aforefaid, fhall, under the 
regulations and reftriGtions hereinafter mentioned, have original juri{didion of 
all cafes in law and equity arifing 

1. Under the Conttitution of the United States. 

2..The laws of the United States. 

3, And rreaties made, or which fhall be made under their authority. 

4. Of all cafes affecting ambafladors and other public minifters, being plain- 
tiffs, or confuls or vice-confuls, being plaintiffs or defendants. 

5. Ofall controverfies in which the United States fhall be a party. 

6. Of all controverfies between a tate, being plaintiff, and the citizens of 
another ftate. [Nore 20. ] 

7- Of all controverfies between citizens of different ftates. 

8. Of all contreverfies between citizens of the fame {tate, claiming lands 
under grants of different {tates. 

g- Ofall controverfies between a ftate, being plaintiff, or the citizens thereof, 
and foreign {tates, citizens or fubjects. 

ro. Of piracies and felonies committed on the high feas. 

11. Of crimes and offences created by Congrefs, arifing within their refpec- 
tive circuits: And 

12. Of controverfies arifing upon rights created by Congrefs, and having a 
{pecial remedy given thereto in the federal courts. 

That the faid circuit courts fhall alfo have appellate jurifdiction over the dif- 
trict courts, under the regulations and reftriGions hereinafter provided, and 
may iffue writs of prohibition to the circuit courts, when proceeding as courts 
of admiralty and maritime jurifdiGion, as well as writs of confultation ; writs 
of mandamus, in cafes warranted by the principles and ulages of law; and 
under the authority of the United States; and alfo writs of certiorari to the 
diftri& or ftate courts, according to the rules herein after prefcribed. 

Provided always, and be it further enacted, That the aforefaid jurifdi ction 
of the circuit courts fhall be under the regulations and reftriGtions following ; 
that is to fay: 

1. No perfon fhali fue out any original procefs, or commence any original 
fuit ina circuit court, for the trial of any matter or thing of lefs value than 

dollars, on pain of having the fame difmiffed with cofts. 

2. No fuit fhall be brought or fuftained in equity in the faid circuit courts, 
except in cafes of fraud, accident, truft, or unconfcionable hardfhip, or where 
the mode of proof, or the mode of relief at common law, be incompetent to 
the cafe of the complainant, or where perfons not refident in the United States, 
and having any eftate or debts in the hands of another perfon refident within 
the diftri& in which fuch circuit court is held, fhall, together with that other 
perfon, be made defendant: and in the laft mentioned cafe, the decree may fub- 
ject fuch eftate and debts to the demand of the complainant. 

3- The feveral circuit courts, and any judge thereof, may iffue writs of 
‘ne-exeat, returnable to the faid courts, again{ftany perfon who is about to depart 
from the diftrict, and who may be liable to be fued in equity in the faid circuit 
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courts refpectively. The writs of ne-exeat fhall comand the defendant to give 
{ufficient fecurity in a fum to be expreffed therein by the direction of the court 
or judge, that he will not go out of the faid diftri€t, without leave of the faid 
court; and the plaintiff, or fome refponfible perfon in his behalf, fhall, at the 
time of obtaining the writ, enter into bond, with fufficient fecurity, in the 
clerk’s office, of the circuit court, to anfwer all damages which may accrue to 
the defendant from the faid writ. 

4. Writs of injunction in equity may be granted by the feveral circuit courts, 
or any judge thereof, to judgments of the {aid courts refpectively at common 
law, or to judgments of common law at any diftri@ court within their refpec- 
tive circuits : but the plaintiff, or fome refponfible perfon in his behalf, fhall, 
at the time of obtaining the faid writ, enter into bond, with fufficient fecurity, 
1 the clerk’s office of the circuit court, to anfwer damages at the rate of ten 

er centum, in cafe fuch injunétion fhall be diffolved: and no injundtion in 
equity fhall be granted by a circuit court to a judgment at law of a ftate court. 

s. ‘he jurifdiGion herein before given to the circuit courts over cafes 
arifing under the Contftitution, the laws and treaties of the United States, fhall 
not be conftrued to comprehend fuch cafes in which a particular {tate fhall be 
defended. [Note 20. } 

6. No civil fuit, being of a tranfitory nature only, fhall be brought againft 

an inhabitant of the United States, in any circuit court other than that which 
fhall be holden in the diftriG to which he belongs, unlefs procefs for the fame 
caufe fhall have been firft returned in the faid circuit court, fo to be holden, 
that he was not found, or he fhall be abfconding from his faid diftri&, at the 
time of fuch fuit being brought ; or he fhall be a privy or party in intereft with 
a perfon refident in a diftrict within the circuit: and all fuits brought contra- 
hereto, may be difmifled on motion. : 
_ 9, No circuit court fhall have cognizance of any fuit to recover the contents 
of any promiffory note, or other chofe in aCtion in favor of an affignee, unlefs 
a {uit might have been profecuted in fuch court, to recover the faid contents, if 
no aflignment had been made, except in cafes of foreign bills of exchange; and 
on achange of the venue herein after mentioned. 

8. No perfon whatfoever, fhall in any civil action or fuit brought in a cir- 
cuit court, be arrefted or fummoned in one diftria for trial in another, unlefs 
he be a privy or party in interelt as aforefaid, or the venue be changed, as is 
herein after mentioned; in which cafe he may be fummoned. 

9. Local aétions fhall be brought in the circuit court to be holden in the 
diftri in which they arife. 

And be it further enacted, That the judges of the circuit court fhall be con- 
{ervators of the peace of the United States throughout their refpective circuits. 

And be it further enaéted, That the clerks of the diftri@ courts thall be alfo 
clerks of the circuit courts, appornted to be holden in their refpective diftriGs: 
that they {hall take as clerks of the circuit courts, an oath or affirmation of of- 
fice, fimilar to that prefcribed to them as diftrict clerks ; which oath or af- 
firmation {hall be adminiftered by any juftice or judge of the United States ; 
and a certificate of the taking of which thall be recorded in the circuit court 5 
and that the bond and furety given by them as clerks of the diftri& courts re- 
fpectively, fhall ftand and enure for their good condué as clerks of the circuit 
courts. 
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And be it further enacted, That the marfhals of the diftrids aforefaid, fhall — 
be adjudged to be officers of the circuit courts appointed to be holden in their — 


refpective diftridts, and fhall attend the fame accordingly; that the faid deputies 
fhall be removable from office by the citcuit courts, while fitting in the diftricis 
to which the deputy or deputies fo removed, belong ; and that the faid marfhals 
and their deputies fhall be bound to perform, throughout their relpective di- 


s 
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firiéts, the fame duties im rélation to the bufinefs of the circuit courts fitting in 
their diftriéts, as they ought by virtue of this act to perform in relation to the 
bufinefs of their diftrict courts. 

And be it further enacted, That until it fhall be otherwife provided by law, 25. Fees of the 
the fees and compenfations to the clerks and marfhals, and the allowances to oe pad Bek 
witnefles, fhall be the fame in the circuit, as in the diftrict courts; that they + 
fhall be collected and accounted for to the circuit courts refpectively, in the 
{fame manner as is prefcribed in the cafe of the diftri&t courts ; that the circuit 
courts, fhall, once in every year, determine upon fome reafonabie fatisfaction 
to be made to the clerks and marfhals within their circuits, in confideration of 
their offices; that they fhall thereupon enter upon record what fum, not ex- 
ceeding. _ dollars toa clerk, nor dollars to a marfhal, 
in addition to the emoluments arifing from the diftri& and circuit bufinels 
aforefaid, they ought to receive ; and the fame fhall be paid accordingly at the 
treafury of the United States. [Note 21.] 

And be it further enacted, That there fhall be no difcontinuance of any 26. Adjourn- 
fuit, procefs, matter or thing returnable to, or depending in, any circuit court, ™™* 
although a quorum of judges fhall fail to attend at the commencement, or any 
other day of any feffion : but ifa majority of them fhall fail to attend at the 
commencement of any feffion, the marfhal of thediftri& may adjourn thecourt 
from day to day for three days fucceffively; and if a quorum fhall not attend on 
the fourth, or having attended one day, fhall fail to attend ona fubfequent day 
of afeflion, the court fhall ftand adjourned to the court in courte. 

_ And be it further.enacted, That fuch writs, fummonfes, and other procefs, 27. Proceed: 
thall be iffued from the feveral circuit courts, for the commencement and pro- ings. 
fecution of any civil ation, fuit, or matter therein ; and that the forms and 
modes of proceeding in conducting the fame to a trial or hearing, fhall be fuch 
‘as the fupreme court, according to the regulations herein after provided, fhall 
‘dire&t. . But until direCtions fhall be fo given by the fupreme court, the Attor- 
ney-General fhall be fummoned, where the United States are defendant; and in 
other cafes not herein otherwife provided for, the writs, fummontfes, procefs, 
forms, and modes aforefaid, fhall be in cafes at common law, as nearly as may be, 
according to the practice of the highett {tate court of common law in each diftrict 
where the circuit courts fhall fit, having original and general jurifdiction ; andin 
cafes in equity, according to the higheft {tate court of equity in fuch diftrid, 
having original and general jurifdiction ; and where no court of equity exifts in 
any ftate, the circuit court in fuch ftate fhall proceed in equity, according to the 
forms, modes, rules, and ufages which belong toa court of equity, as contradif- 
tinguifbed from a court of common law ; and in cafes of admiralty, the diftria 
courts fhall proceed according to the practice of the admiralty, properly fo 
called ; andevery circuit judge fhall moreover have the fame power to iffue 
writs of habeas corpus, returnable in vacation before himfelf, as a circuit judge, 
or before any other judge of his circuit, who fhall happen to be within the dil- 
tridt, as‘the circuit court has to iffue fuch writs returnable to the court. 

And be it further enacted, That the power of the circuit judges, as tO ap- .3, Bailinthe 
pearance-bail, and of the circuit courts as to {pecial bail and the appoinment of creuit courte 
perfons for taking the fame, and the right of the plaintiff to require bail, and 
all other matters and things concerning bail, hall be the fame, and fhall be 
governed by the fame rules as are herein before prefcribed concerning bail in 
the diftri& courts. ; . 

_ And be it further enacted, That the executions to be iffued fromthe circuit 29. Execu- 
courts thall be the fame, as thofe to be iffued from the diftri&t courts ; that the Chee oe 
return days fhall be appointed by the circuit courts in like manner ; and ex- ; 
ecution may be ftayed for the fame time, as in the diftrict courts. But it fhall 

be lawful for a circuit court, for good caufe, to direct executions to be iflued 
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on judgments obtained ina diftri& court, within its circuit, to any other dif 
trict within the fame. . 

And be it further enacted, That upon any final decree or judgment, rendered 
by a circuit court, an appeal or writ of error may be brought in the fupreme 
court of the United States, as herein after is provided ; and that it fhall be the 
duty of the circuit courts, in caufes in equity, to caufe the facts on whichthey 
found their decree, fully to appear upon the record by inferting the depofi- 
tions of the witneffles fworn in the caufe, and the exhibits therein at large. 

And be it further enacted, That the fupreme court of the United States fhall 
confift, as at prefent, of a chief juftice, and five aflociate juftices, any four of 
whom fhall be a quorum : that the aflociate juftices fhall have precedence ac- 
cording to the date of their commiffions, or when the commilflions of two of 
more of them bear dateon the fame day, according to their refpective ages. 

And be itfurther ena€ted, That the juftices of the fupreme court, before 
' they proceed to execute the ‘duties of their relpective offices, fhall take the fol- 
lowing oath or affirmation, to wit; “1, A. B. do folemnly {wear or affirm, that 
I will adminifter juftice without Pofpeet to perfons, and do equal right to the 
poor and to the rich, and that I will faithfully and impartially difcharge and 
perform all the duties incumbent on me as according to 
the beft of my abilities and underftanding, agreeably to the Conftitution and 
laws of the United States. So help me God; ”? omitting in the cafe of an af- 
firmation, the words “So help me God;’ > which oath or affirmation fhall be 
adminiftered by any juftice or judge of the United States, or any clerk of the 
diftri€t or circuit court; and a certificate of the taking of which fhall be re- 
cordéd in the fupreme court. 

And be it further enacted, That the fupreme court fhall fit at the feat of go- 
vernment four times in every year, to wit; on the firft Monday in the months 
Ls Ny that each term fhall 
continue for ft fpace of juridical days, unlefs the bu- 
finefs depending before the faid court fhall be fooner difpatched: but the faid 
court fhall have power to prolong their feffion beyond the term, for aerarens 
the bufinefs depending before them, if they fhall fee caufe. 

And be it further enacted, That the fupreme court fhall have otiginal jurif- 
diction, 

1. In all cafes affeGting ambaffadors, other public minifters and con- 
fuls: And, 

‘2. In thofe which a ftate fhall be a party. 
That in the cafes of which the circuit courts aforefaid, and the diteie courts 
of Kentucky and Maine have cognizance, the fupreme court fhall have appel- 
late jurifdiction, under the regulations of appeals and writs of error herein after 
mentioned: that the fupreme court fhall have power to iffue writs of mandamus 
according to law, and writs of certiorari to the circuit and {tate courts, accor- 
ding to the rules herein after mentioned, to dire the writs, fummonfes, procefs, 
forms and modes of proceeding to be iflued, obferved and purfued by the faid 
fupreme court, and the difiridt and circuit courts, taking care that a letter mif- 
five, figned by the chief juftice, fhall be addreffed, where a ftate is defendant, 
to the executive thereof, and that the Attorney-General of the United States, 
where the United States are defendant, fhall be fummoned, and for good caufe 
fhewn, to change the venue in any {uit depending in a circuit court, fo as to caufe 
the fame to be tried in any other circuit court in the fame circuit. [Note 22.] 

And be it further ena&ed, That the juftices of the fupreme court, fhall be 
confervators of the peace of the United States, throughout the fame. 

And be it further enacted, ‘That the juttices of the fupreme court fhall, on 
the conclufion of any appeal or writ of error, flate the whole merits of the 
cafe, the queftions arifing therefrom, the opinions of the court thereupon, and 
a fummary of the Peon in fupport of thofe opinions; all which fhall at the 
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end of each term, be entered in a book to be kept for that purpofe, and ‘copies 
fhall be tranfmitted by the-clerk to each diftri@ and circuit court: that it thall 
be the duty of each juftice of the fupreme court, prefent at the hearing of any 
‘appeal or writ of error, and differing from a majority of the court, to deliver 
‘his opinion in writing, to be entered as aforefaid - and that each judge fhall 
‘deliver his opinion in open court. 

And beit further enaéted, That as foon as the juftices of the fupreme court 37 Table of 
fhall have eftablithed a fyftem of praétice as aforefaid, it thall be the dutyok phe °**84 cots 
Attorney-General to pepare and report to Congrefs, a table of fees and cofts. 

And be it further enacted, That the fupreme court, or any four juftices there- 
of, in vacation, fhall have power to appoint a clerk for the {aid court, who fhall, HP aes ae 
before he enters upon the execution of his office, give bond, with fufficient fure. | 
‘ties, to be approved by the court, or the juttices appointing him, tothe United 
“States, in the fum of two thoufand dollars, conditioned faithfully to dilcharge 

the duties of his office, and feafonably to record the decrees, judgments and or- 
‘ders of the faid court; which bond ‘fhall be recorded in the fud court, and 
fhall not be void upon the firft recovery, but may be put in fuit and profecuted 
‘from time to time, at the cofts and charges of any party or parties injured, un- 
‘til the whole fum of the penalty expreffed in fuch bond {hall be recovered 
‘thereon. And the faid clerk fhall alfo take an oath or affirmation of office, 
fimilar to that prefcribed in the cafe of a diftri@ clerk, mutatis mutandis 3 which 
‘oath or affirmation fhall be adminiftered by any judge of the fupreme court, 
‘anda certificate of the taking of which fhall be recorded in the faid court 
And for his fervices, the clerk of the fupreme court fhall receive fuch allowance 
as the faid court fhall adjudge, not exceeding _ dollars per annum, 


‘to be paid at the treafury of the United States. 


And be it further enacted, That the marfhal of the diftri@ in which the fa. 39. Marfhal of 
“preme court fhall fit, thall be adjudged to be an officer of the faid court, and the fupreme 


-fhall attend the fame accordingly ; that all the faid marthals and their deputies “°"" 


fhall be bound to perform throughout their diftria, the fame duties in relation 
to the bufinefs of the fupreme court, as they ought, by virtue of this ad, to 


perform in relation to the bufinefs of their diftri@ courts ; and the marfhal at- 


tending the faid court fhall receive a reafonable allowance per day for fuch at- 
tendance, to be adjudged and certified by the faid court. 

And beit further enacted, That there fhall be no difcontinuance of any fuit, 40. Adjourn- 
proceis, matter or thing returnable to, or depending in the fupreme court, al- ment of the ie 
though a quorum of juftices thall fail to attend at the commencement, or any : , 
other day of any feflion; but if a majority of them ‘hall fail to attend at the 
‘commencement of any feflion, the marthal of the diftria: may adjourn the court 


from day to day for three days fucceflively ; and if a quorum {hall not attend 


fhall failto attend on a fublequent 


And be it further enaCted, That no bail fhall be required in any cafe depend- 41. Bail. 
ing before the fupreme court, without the {pecial order of the court. { Note 23.] 


And be it further enacted, That the executions to be iffued from the f{u- 42: Peer ons 
> m the fupreme 


“preme court fhall be the fame as thofe to be iffued from the circuit and diftri& rout 
‘courts: that the return days fhall be appointed by the fupreme court in like 


manner; and that the fupreme court may, for good caufe, direct executions 
to be iffued on judgments obtained in a diftri@ or circuit court, to any other 


diftri@ or circuit. . 
And be it further enaéted, That it thall be lawful for either party in any 
action or fuit, in law or equity, depending in any diftriG court, to petition a 2 co 
judge of the circuit court of the circuit in which fuch diftrié lies, to remove the #2 “°N0!" 
‘fame to the faid circuit court to be holden in the faid diftri@: and if it fhall 
appear to the fatisfaction of the faid judge, that there is good caufe for a re- 
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42. Appeals 
and writs of er- 
ror. 
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moval, and that the cirucit court hath jurifdiction thereof, the faid judge may 
direst the clerk to iffue a certiorari for that purpofe. But the faid judge fhall, 
“fhe fee caufe, require notice to be given of the faid petition to the adverfe 
party, his agent or attorney, before he decides thereon ; and fhall be firft fatis- 
fied, where the plaintiff petitions for a removal, that the caufe afligned for 


. 


removal has arifen fince the {uit brought, or was unknown to him at the time ~ 
of bringing the fame* ‘And the faid circuit court may at any time, for good 

caufe, remand the faid fuit or contreverfy to the diftri& court, by procedendo. 

That the juftices of the fupreme court fhall have like power to direct a certiorari 

to the circuit court, and the fupreme court fo remand by precedendo, in all 

cafes, in which, by the Conftitution of the United States, the fupreme court 

has original jurifdiction. That a certiorari may alfo iffue from any circuit 

court of the United States, for the removal of any fuit in law or equity, de- 

pending in any ftate court within the circuit, te the circuif court, under the 

following regulations. 

1. The faid fuit fhall be cognizable by the circuit courts, with refpedct to 
value, and te the party or parties, or to the fubject. 

2. The defendant may at any time before trial, obtain a certiorari from the 
clerk of the circuit court for the removal, upon filing with the clerk of the 
circuit court, an affidavit, that he believes the faid fuit to be of a nature cog- 
nizable in the faid court. | : 

3. The circuit court fhall,.at the commencement of every term,direét the fuits 
thus removed to be firft called; when the defendant fhall juftify fuch removal 
by fatisfactory proofs, on the pain of having the caufe remitted by procedendo. 

4. tf on the trial, the court fhall be of opinion, that the caule alledged for 
the removal was groundlefs, the defendant {hall pay the cofts of the fuit, let 
the event thereof be what it will. 

s. To prevent removals merely for the fake of delay, it fhall be the duty 
of the circuit courts to expedite the trial of a fuit thus removed, by the moft 
effectual means confiftent with a full defence. ai 

6. The bail given in a {tate court, fhall ftand bound in the circuit courts. 

7. A plaintiff in a ftate court may in like manner, and under a like penal- 
ty of cofts, obtain a certiorari for the removal ef a fuit from a ftate court to 
the circuit court, upon filing with the clerk of the circuit court an affidavit, 
as is above directed in the cafe of a defendant; and alfo declaring in that affii- 
davit, that the caufe alledged for the removal, did not exift, or having exifted, 
was not known to him at any time before the commencement of the term of 
the circuit court next preceding the application of the certiorari. : 

And be it further enacted, That in appeals and writs of error, the follow- 
ing rules fhall be obferved. 

i. No appeal fhall be granted from the judgment or decree of any court of 
the United States to any other court of the United States, unlefs fuch judg-  ~ 
ment or decree be final, as aforefaid, and amount to the value herein after ~ 
exprefled for a writ of error. ; 0 

2. Every appeal fhall be prayed at the time of rendering the judgment, 
fentence, or decree: but in cales of admiralty or equity, the circuit or fu- 
preme court, or any judge thereof, may upon caufe fhewn, direct fuch appeal 
in fix months thereafter. : a 

3. The perfon appealing fhall, by himfelf, or a refponfible perfon in his 
behalf, in the office of the clerk of the court, from whofe judgment, fentence, 
or decree, the appeal is prayed, give bond and fufficient fecurity, to be ap- 
proved by the court, and within a time to be fixed by the court, to the ap- 
pellee for the due profecution of his appeal. ae tt 

4. The penalty of the faid bond fhall be in a reafonable fum, in the difcre- 
tion of the court. i td | 


[te 2 Sey) 


5. It fhall be the duty of the appellant to lodge an authenticated copy of 
the record, before the expiration of the fecond term, after the appeal fhall be 
entered, in the clerk’s office of the fuperior court; or elfe it fhall ftand dif- 
miffed, unlefs further time fhall be granted by the court, before the end of 
fuch fecond term, for lodging the fame. 

6. ‘he plaintiff in error fhall aflign errors upon matter of law only arifing 
on the face of the proceedings. But nothing herein contained fhall be con- 


- ftrued to affe@t a writ of error brought upon the grounds of a writ of error 


coram vobis. [Note 24. | 

7, If the judgment or decree be affirmed in the whole, the appellant fhall 
pay to the appellee ten per centum on the fum due thereby, befides the cots 
on the original fuit and appeal. 

8. If the judgment or decree be reverfed in the whole, the appellee fhall 
pay to the appellant fuch cofts as the court in their difcretion fhall award. 

9. Where the judgment or decree {hall be reverfed in part, and affirmed in 
part, the cofts of the original {uit and appeal fhall be apportioned between the 
appellant and appellee, in the difcretion of the court. 

“to. The circuit and fupreme courts fhall in cafe of a partial reverfal, give 
fuch judgment or decree as the diftri€ or circuit courts, as the cafe may be, 
ought to have given. 

11. On appeals of writs or error, it fhall be lawful for the fupreme court, 
or the circuit courts refpctively, to iflue execution, or remit the caufe to the 
‘circuit or diftri& courts, as the cafe may be, in order that execution may be 
there iflued, or that other proceedings may be had thereupon. 

12. Writs of error fhall be iffued ex debito yuflitia except in capital offen- 
ces, provided that the judgment, exclufive of cofts, fhall amount to 
dollars, in a diftrict court, or dollars, in a circuit court, or relate to 
a franchife or freehold of the value of dollars, in a diftrict court, or 

-. dollars, ina circuit court : and no writ of error fhall iffue in a capi- 

tal offence; nor fhalla writ of error be a fuperfedeas, unlefs fome judge of the 
circuit or fupreme courts, as the, cafe may be, after infpeéting a copy of the 
record, and being of opinion that there is {ufficient error therein for reverfing 
the judgment in whole er in part, fhall certify the fame ; in which cafe, the 
clerk ifluing the faid writ, fhall endorfe on the faid writ of error, that it fhall 
be a fuperfedeas, and it fhall be obeyed as fuch accordingly. 

12. And it fhall be alfo neceflary, before a writ of error {hall operate as a 
fuperfedeas, that bond with fecurity to be approved by the clerk of the court 
ifuine the faid writ, fhall be given inthe fame manner, under a like penalty, 
and the plaintiff in error fhall lodge an authenticated copy of the record, under 
the fame regulations, and the parties in error fhall be fubject to the fame judg- 
ment and mode of execution, as is already directed in the cafe of appeals. 

34. Awrit of error fhall not be brought after the expiration of five years 
from the pafling of the judgment complained of : but where a perfon thinking 
himfelf aggrieved by fuch judgment, fhall be an infant, feme covert, non com- 
“pos mentis, or imprifoned, when the fame was paffed, the time of fuch difa- 
bility thall be excluded from the computation of the faid five years. 

15. Whenfoever the court before which an appeal or writ of error is heard, 
{hall be divided in opinion on fuch hearing, the judgment, fentence, or decree, 
fhall be affirmed. [Note 25. ] ‘ 

And be it further enacted, That all the faid courts of the United States {hall aeePowera and 
have power to grant new trials, according to the principles of law : to impofe tules of the 


courts. 


I 
and adminitter all neceflary oaths or affirmations ; to punifh by fine or impri- 
{fonment, all contempts of authority in any caufe or examination before the hi 
fame ; to eftablith all neceflary rules, (fubject in the cafe of the diftrict and cir- | 
cuit courts, to the fupreme court as aforefaid) in conformity with the Confti- . 
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nition and laws of the United States: And that the proceedings of every day, 
during aterm, fhall be drawn at full length by the clerks of the feveral courts, 
againit the next fitting thereof, and fuch correétions as may be neceflary, 
being firft made therein, they fhall be figned by the prefiding juftice, or in the 
cafe of a diftri& court, by the diftri& judge of the diftri&: that when any 
caufe fhall be finally determined, the clerks of the feveral courts fhall make a 
complete record thereof: and that all writs, precepts and fummonfes, iffuing 


from any court, {hall be under the feal, and figned by the'clerk of the fame, — 


and fhall bear tefte in the name of the chief juftice for the time being. ’ 

And be it further enacted, That juries fhall be fworn and impamnnelled in all 
cafes prefcribed by. the Conftitution of the United States and the common law: 
that iffues of fact arifing in any caufe in chancery, may, under the direéction 
of the court, be tried at the bar of the courts of the United States, by a jury 
there impannelled: that in other cafes of equity, and in civil caufes of admi- 
ralty and maritime jurildiction, the court alone thall decide: that juries fhall 
be fummoned by writs of ventre facias, to be directed to the mar{hal or his 
deputy, or any other perion to be appointed by the court, in cafe neither the 
faid marthal nor his deputies be indifferent perfons, or they be interefted in 
the event of the caufe : that challenges {hall be according to the'courfe of the 
common law: that the qualifications of jurors fhall be the fame as thofe of 
jurors allowed to be fworn upon queftions of freehold in the ftate’ wherein the 
court fits : that the diftri&t and circuit courts, fhall at every term, dire@ the 
number of jurors to be fummoned for the fucceeding term; and the juries for 
each fuit fhall be determined by ballot: that when from any caufe, juries 
fhall not be previoufly fummoned, or being previoufly f{ummoned, fhall fail to 
attend, by-{tanders ‘may be fummoned to complete the pannel, and the court 
may impole fuch fine on every delinquent who has been fummoned, as the laws 
of the fate impofein fuch cafes ; Provided always, that in criminal cafes, ju- 


vies of the vicinage fhall be fummoned, according to the courfe of the com- 


mon law. . MG f 
That twenty-four freeholders {hall in like manner be fummoned to each 


term of a -diftrict and circuit court, to compofe a grand jury, on whom, or any 


of whom, failing to attend, the court may impole fuch fine as the laws of the 
{late impofein fuch cafes ; and that ifa fufficient number of thofe fummoned 
do not meet, to compofe a grand jury, at the time appointed, or if having 


met, any of them fhould abfent himfelf without permiffion, fo as to leave the 
‘number too fmall for a grand jury, ‘the court may direct an adequate number 


‘of by-ftanders to be fummoned ‘to fupply the places of the abfent. 


That all jurors, grand or petit, attending any court of the United States, 


“fhall be allowed for every day’s attendance thereon, and ° : 


the bills of cot in-every jury-caufe, 


for every twenty miles of travelling, and their ferriages : that the allowances _ 


to the grand jurors fhall be paid by the treafury of the United ‘Srates : that in 
fhall be'taxediand accounted 


‘for to the faid treafury ; and the allowances to the petit jurors fhall alfo be 


44. OF juries, 
45. Teftimo- 
ny. 


paid by the faid treafury. And jurors coming to, attending on, or returning 
from any court of the United States, fhall be privileged from arrefts in civil 
cafes, one day being allowed’ for every twenty miles from their ‘places of 
abode ; and ail arrefts contrary hereto, fhall be void. i wits mt 
And be it further enacted, ‘That in all the courts of the United States, the 
rules of evidence, fo far as they relate to competency and credibility, fhall be 
the fame as at common law: that for good caufe, the courts of the United 
States, or any judge, may grant commifiions for the examination of witne‘les : 
and that the clerks of the feveral courts, when any ‘witnefs fhall be about to 
depart from the diftriat in which a fuit is to be tried, or fhall by age, ficknefs, 


‘or otherwife, be unable to attend the court; or where the claim or defence of 
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any party, or a material point thereof, hall depend on a fingle witnets, tay 
upon affidavit thereof, iffue a commiflion for taking the depofition of fuch wit- 
nefs de bene effe, to be read as evidence at the trial, in cafe the witnefs fhall 
then be unable to attend; but the party obtaining fuch commiffion, fhall give 
reafonable notice to the other party, of the time and place of taking the depo- 
fition. And all witnefles duly fummoned to any court of the United States, 
fhall be privileged from arrefts in civil cafes, while coming to, attending on, 
of returning from the fame; one day being allowed for every twenty miles 
from their places of abode: and all arrefts contrary hereto, fhall be void. 
That fummonfes {hall be iffued by the refpective courts for witneffes in any 
fuits depending in the courts of the United States: that if any perfon, fum- 
moned as a witnefs, and attending the court, or attending the commiffioriérs 
appointed to take his depofition, fhall refufe to give evidence upon oath or 
afirmation, as the cafe may be, he fhall be committed to prifon, either by the 
court or the commiflioners, there to remain until he fhall give evidences that 
any perfon fummoned as a witnefs, and failing to attend accordingly, fhall be 
liable to the action of the party injured by fuch failure: and that in a bill of 
cofts, the charge of more than three witneffes, for the proof of any particular 
fact, fhall not be allowed 
. And be it further enacted, That wherefoever any perfon fliall be duly charged 
before any judge or juftice of the United States, or juftice of peace of a ftate, 
upon oath or affirmation, with ay crime or offence againft the United States, 
the punifhment whereof is fine, imprifonment, or corporal fuffeting, not ex- 
tending to death, it fhall be lawful for the faid judge, juftice, or juftice of the 
peace, to iffue his warrant, and demand bail of fuch perfon for his appear- 
ance at the next court, whether a diftri€t or circuit court, to be held at the 
diftri& for the United States, having jurifdiction in the cafe, or elfe he thall be 
committed ; that upon. the giving of fuch bail, the recognizance fhall be forth- 
with tranfmitted to the clerk of the faid court : that the witnefles fhall be bound 
by recognizance to appear and teftify againft the faid offender, which fhall be 
forthwith tranfmitted in like manner: that if for the want or refufal of bail, 
the faid offender fhall be committed to clofe cuftody, and it fhall appear that 
the offence is to be tried in another diftridt, it fhall be the duty of the judge of 
fuch diftrict in which he is confined, to iffue a warrant to the marfhal thereof, 
commanding him to remove the offender, at the éxpence of the United States, 
to the diftri& where the trial is to be had; and that bail may be given in the 
cafes aforefaid, even after commitment. That wherefoever any perfon fhall 
be fo charged as aforefaid with any crime or offence again{t the United States, 
the punifhment whereof is death, it fhall be lawful for the faid judge, juttice, 
or juftice of the peace, to iffue his warrant for arrefting him: that the faid 
offender may at any time before trial, be admitted to bail by fome juftice of 
the fupreme court or judge of the diftri€ court of the United States, and by 
no other; but the judge or-juftice fhall not admit to bail, without having due 
regard to the nature and circumftances of the crime or offence, and of the 'evi- 
dence and the ufages.of law: thatthe witneffes {hall be bound by récognizance 
as aforefaid, which recognizance, as well as that of bail, fhall be tranfmitted 
as aforefaid. That in all criminal cafes, not otherwife provided for by fome 
ftatute of the United States, the procefs and modes of proceedings fhall be the 
fame in the diftriG and circuit courts refpectively, with thofe obferved in cri- 
minal cafes in the ftate included within the diftri@ or circuit; but that no in- 
formation fhall be filed, without the exprefs approbation of the court, on good 
caufe fhewn: And that every court rendering judgment in any criminal cafe, 
may award execution thereupon. 


45. Criminals. 


And be it further enacted, That until it fhall be otherwife provided by law, 4>. Cots. 


the feveral courts of the United States fhall be the judges of cofts ; and it fhall be 
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difcretionary in the courts to divide cofts between the parties, or for good: 
caufe, to compel either party to pay the fame, without refpe@ to the event of 
the fuit in which the faid cofts fhall have arifen, except where it is herein be- 
fore otherwife directed. 

And whereas the Conftitution of the United States, and the laws made in 
purfuance thereof, and all treaties made under the authority of the United 
States, are the fupreme law of the land: " ; 

Be it further enacted, That the laws of the feveral ftates, fo far as the claim 
of a plaintiff, or the defence of a defendant may depend thereon, in refpect to 
its merits, evidence or limitation of time, fhall, fubject to the fupreme law 
aforefaid, be rules of decifion: that in all pleadings, except in limitations of 
time, and in all trials, except in matters of evidence, and in the regulations of 
the executions aforefaid, fuch ftatutes, as were made before the fourth day of 
July, in the year one thoufand feven hundred and feventy-fix, for the amend- 
ment of the law in thofe cafes generally, fhall alfo be rules of decifion: and 
moreover, that the common law, fo far as the fame be not altered by the fu- 
preme law, by the laws of particular ftates, or by ftatutes, fhall alfo be a rule 
of decifion. {Note 26. ] 

And be it further enacted, That in all the courts of the United States, the 
parties may plead and manage their own caufes perfonally, or by the affiftance 
of fuch counlel or attornies at law, as by the rules of the faid courts refpectively’ 
fhall be permitted to manage and conduét caufes therein. And there fhall be 
appointed in each diftri€t, a meet perfon learned in the law, toactas attorney, 
for the United States, in fuch diftri€t ; who fhall be fworn or affirmed to the 
faithful execution of his office, whofe duty it fhall be to profecute in fuch dif- 
trié all delinquents for crimes and offences cognizable under the authority of 
the United States, and all civil a€tions in which the United States fhall be. 
concerned, except before the fupreme court in the diftri&t in which that court, 
fhall be holden. And he fhall receive as a compenfation for his fervices fuch 
fees as fhall be taxed therefor in the refpe€tive courts before which the fuits or 
profecutions fhall be. And there fhall alfo be appointed a meet perfon, learned 
in the law, to act as attorney-general for the United States, who fhall be fworn 
or affirmed to a faithful execution of his office, whofe duty it fhall be to profe- 
cute and conduét all fuits in the fupreme court in which the United States 
{hall be concerned, and to give his advice and opinion upon quettions of law, — 
when required by the Prefident of the United States, or when requefted by 
the heads of any of the departments, touching any matters that may concern 
their departments, and fhall receive fuch compenfation for his fervices as fhall 


by law be provided. 


50. Repealing And be it further enacted, That all a€ts or parts of ats of the United States, f 


claufe. 
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coming within the purview of this act, fhall be, and the fame are hereby re- 
pealed ; faving and confirming, however, all things under the faid acts or 
parts of aéts already done, or which may be done before the commencement 
of this act. | 
And be it further enacted, That this a&t fhall commence and be in force on 
the day of ; ; 
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GO rd it been pratticable, the laws refpecting the judiciary of the United States, would have 

_ A been declared to operate in states hereafter admitted into the Union, without the formality 
of a fpecal att. But tt was not attempted ; becaufe it cannot be now ‘forefeen at what time or place 
the diftridé court of the new ftate ought to meet ; to what circuit it fhall be attached ; at what 
time or place the circurt court fhall be held within it ; nor what falary will be commenfurate with the 
labours of the judge. 

(2.) The fated fefions are reduced from four to two, partly to accommodate the diftrrdl judges, 
under the propofed augmentation of ther trouble. It is probable that two of thefe fefions will exhauft 
the civil bufine/s for a long time, if not forever ; efpecially when we combine the kindred jurifdiction of 
the corcust courts. With regard to offences cognizable in the difiritt courts, moft of them will be pro- 
JSecuted without an arreft before judgment (except on non-appearance after fummons ) or will be barlable 
with cafes. Hence would any pofible procraftination be light in the fcale. 


To thofe who are acquainted with judicial. proceedings, it is almoft.needlefs to obferve,. that it con-' 


tributes to regularity, the convenience of fuitors, and perhaps fairne/s, to limit the continuance of feffions. 

' (3.) It may feem fuperfluous even to hint to courts, that public court-houfes, where attainable, ought 
to be ther forum. That every confidence may be fafely repofed in the judges, 1s a fact undeniable at 
the prefent day. But in a judiciary fyftem, which looks beyond the exiftence of thofe whofe integrity 
as now jufily revered, the eye. of the world ought to be one of the centinels of juftice. 

_ Emergencies which may compel the removal of courts from fixed places of fefion, ave familiar tp our 
memory. A writ of adjournment is the inftrument of removal in the country from which we borrow 
moft of our jurifprudence. Here the power of adjourning is divided between the prefident and the 
courts; the prefident may order it in vacation, when the courts cannot affemble for the purpofe ; and 
the courts themfelves may adjourn, when the exigency breaks forth during their fefion. 

(4.) Some excluftons of the ftate courts are delineated in the original law. It ts an honorable evr- 
dence of candor explzcrtly to announce the rights of the federal judiciary. Diffenfions, if not crufhed in 
the beginning, will be more quickly terminated by fuch a meafure. For by afcertaining the ultematum 
of thofe exclufions, and of the federal jurtfdiction, every conteft of this kind may de brought to an wm- 


- medrate teft. 


(5-) According to the law of nations, the diplomatic reprefentatives of fovereigns cannot be fued in 
the courts of a foreign potentate ; but confuls, except when they are fheltered from their jurifdiction by 
attual convention, poffefs no fuch immunity. 
 (6.) How, tt may be afked, can any debt, having a federal quality, but below a pariicular fum, be 
banifhed from the federal jurifdidtion ?—The following reply 15 offered : 

1. The Conftitution has undertaken to defcribe only the kind of perfons and things which frould have 
accefs.to the federal courts, not to eftmate the value in debate. 


2. The fupreme court, though inherent in the Conftitution, was to receive its firft motion from Con- 


grefs ; the inferior courts muft have flept forever, without the pleafure of Congrefs. Can the fphere 
of authority over value be more enlarged ? 

3. Without this conftruétion, courts muft be ordained for the recovery of every trifling fum, which 
the unavoidable expences attending it, might exceed ten fold. Thts therefore, never could have been in- 
tended by the Federal Convention. 

Farther ; without a claufe againft abfent debtors, great injujtice may be done to refident citizens. 
Under the name of abfent debtors are included, as well thofe who have never been inhabitants of the 
United States, as thofe who, having been inhabitants, expatriate themfelves or abandon a fate. An 
equal partition of the debtor’s property among his creditors, being more equitable, than that any one 
Jhould feize the whole, a common attachment 1s not recommended. But Congrefs will perceive that this 
fubjeEe muft remain mutilated, until they eftablifh, if not uniform laws of bankruptcy throughout the 
United States, at leaft an at of infolvency. 

" (7.) It ts the direét fenfe of the Conftitution, that there fhould be a chancery. A proper plan then 
muft be devifed for it. That upon which moft of the flates have praétifed for years, and whofe theory 
wants no explanation, challenges our acceptance. If it were ever liable to the imputation of having 
ufurped on the common law, its effets are now very falutary, and itfelf a friendly auxihary to the 
common law. Upon thefe ideas, the federal jwrifdiction in equity is moulded. Indeed, unlefs the lent- 
ent properties of equity were to be lodged by law fome where, the courts of common law would be con- 
tinually inventing fubtletees or fictions by which to engrofs them. } 

(8.) This claufe will debar the diftriét court from interfering with the judgments at law in the flate 
courts. For of the plaintiff and defendant rely upon the ftate courts, as far as the judgment, they 
-ought to continue there as they have begun. It 1s enough to fplit the fame fuit into one at law, and 
another in equity, without adding a further feparation, by throwing the common law fide of the que/tc- 
on into the flate courts, and the equity fide into the federal courts. 
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(9.) This reftridtion affumes for its foundation, that cafes arifing under the Conftrtution, laws and 
treaties of the United States, between any perfons or bodies whatfoever, not fpecially protetted by the 
law of nations, are not without the reach of the judiciary power of the United States. For the fubfe- 
quent defcriptions of perfons, and bodies, fpread, inftead of contratting the jurifdrcivon. But the drg- 
nity of the United States, and of a particular flate, ought to exempt them from the cognizance of a fin- 
gle judge. But, can the United States, or a particular flate, be defendant ? To be a party, as is the 
phrafe of the Conftitution, is to be g plaintiff or defendant. Do the rights of foverergnty forbid the 
latter 2 They do not, where the fovereign becomes defendant with his own confent. The Conflitution 
is fuch an at of confent, done by the United States and the individual flates ; unlefs rt be interpreted, 
that the individual flates may be a party now, only as they were before, to wit, as fovereigns, and that 
the United States fhould be on the fame footing. To this may be oppofed the facility with which the 
Conftitution might have fuppreffed any ambiguity, by ufing the word ** plaintiff,” inflead of “ party .”” 
the propriety of informing public bodies, that though they are political agents, they are not abfolued 
from moral obligation ; and the licence which is fometimes given by a fovereign, to fcrutinize his pre-. 
tentions before his own courts. But the flumbling block is, that neither t he United States nor the in- 
dividual flates, can be compelled to be jujt, if inclined to be objtinate in injuftice, Let rt rather be be-, 
lieved, that a judgment paffed againft them by a conftitutional tribunal, would be unreluctantly obeyed. 
If, in defiance of its duty, as a member of the Union, a fate fhould refuse compliance, the general go- 
ernment will doubtlefs add its earneft remonftrances. What remedy lies beyond thefe bownds, is a fe~ 


rious intricacy. But without an effectual one, the Conftitution would be unnerved, where it ought to” 


be ftrong. aa 

a oh analogy an execution were to be fought, a diftringas correfponds more aptly than any 
other. If as a diftringas would operate upon public property, in which every individual has an in- 
tereft, it were better immediately to apply to individuals pro rata, the ¢olletiion may be made in the ufu- 
alform. It is the province of policy, however, to difcern the delicate path ; and as fuch, wt is left. 
without other remarks to the Houfe. ' ; 

_(10.), This claufe fuppofes that the difirrt courts will hold their ftated feffons at the fame place with 
the circuit courts: That a criminal may be tried by the firft diftriét court which fits, if he defires tt, 
unlefs a bill fhall have been found, or an arraignment made, or fome familar fiep takem in the cirewit, 
court. The difcretion with which the attorney of the diftrré rs indulged, 1s not more than ts due ta. his 
office. He will naturally aim at the hogheft fatisfatiion for the violated laws of the United, States,, 
which the teftimony will, in his opinion permit, and will therefore indrét,. when neceflary in the, crcuit 
court. And the cafes themfelves, thus undefined, will not often, uf ever, be of a very atrocious caft. 

(11.) The following are examples of the cafes in No. 7, 8, and g. 

An attion of affaudt and battery flall not be brought, againft an inhabitant of Pennf{yluanta, in any. 
diftriét court but that of Pennfyloania, unlefs, Bc. ‘- 

An ation. on a, bond given by an inhabitant.of Pennfyluania to another perfon, fhall not be brought 
in the diftriét court of Pennfylvanra, although it may have been affigned to another habitant of 
Pennfylvania, except, Gc. ili tn: 

A defendant: fhall not be arrefted, or fummoned in Pennfyluania, in a furt. to be tried in.the diftri 
court of New- ferfey, except in, the next example, 

. An inhabitant of Pennfylvania connected in intereft with an inhabitant of New- Ferfey,.may with re- 
Jfpeck to that intereft, be fued in Ferfey. a 

(12.), A fpectal fefron mut generally be held for admiralty cafes and feizures,, becaufe they {pring 
up very irregularly, and will not fuffer delay ; they are alfo of confiderable length, and would difturb 
the whole circle of bufinefs, unlefs interdicted to be tried then. Sh 

(13.) With this power every juftace of the peace ts clothed, as a guardian of the public quaet. 3 
_ (14.) The mifbehaviour of the deputies may be fo grofs, as to flifle every. tendernefs for, the charatter. 
of the officer ; and therefore the judge is armed with authority to flop his improper career. 

(154). The perfonal hberty of a cutizen ts a fubjelt, of precious moment ; and as in. government un- 
pully to.abridge at, wonld. be denominated tyranny, fo not to wreft from individuals an, opportunty. of 
cramping at, where a, veto, can be imposed by law, would be almoft.a traiteraus neglect. With. this 
view, bailhas been-thus regulated, Lf every plaintiff may exalt.barl, it will be exatted im. all: cafes. 
If no plaintiff may, or if a judge ws frrjt to, be, petitioned, uftece will be eluded.in many... There isthen 


no choice, but. to veft the. clerk with difcretionary, powers. on this head (which would.be unufual, and” 


perhaps unfafe) or to prefcribe fome rules like the foregoing. : 

(16.) Thefe.four forms of executzon are intimately known to every lawyer in the. United. States, be- 
wig among the elements of has ference, and having their effence fettled by adjudications. Perhaps at a 
day not far remote, it may be thought..an. acceffion to freedom, and to commerce,.to emancipate. the perfon 
of a debtor from, thegrafp of-his creditor, and.to fubftitute lands under due caution, againft frauds 
and opprefrons, for the payment. of debts accruing after a certain time. The refpite of execution ts. ta 
afford an opportunity to obtain.a writ of error, or indeed an appeal. . . ' 

(17.) The requiftion that the decree or judgment fhall be frnal, will abolifha variety of appeals or 
writs of error onthe fame fubjed, For.if every interlocutory. matter would bear an appealor writ of 
error, a furt. would not .be fnifhed in an.age. Befides, a.miftake in one part.of.a caufe ts: frequently 
refed in another. Nay, the party whom the mijtake has prejudiced, may full be victorious at laft. 
ofa wll the dofcontented party.be drfabled from reaping. the fame advantages. after final gudgment, as 
before. z 

Let it be here remarked, that appeals and writs of error have fome different confequences': Appeals 
arrefling the judgment tmmediately, and writs of error after fome delays and formalities, Appeals are 
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allowed only in ddmiralty and revenue and equity caufes. In'them, the merits are éxhibited intire to 
to the revifionary tribunal. But, the real merits have moft frequently been decided againft the plain- 
taf in error. - He flies to the higher court with the fakts of the cafe found againft him, and without a 
chance of having them re-examined, unlefs onthe face of the proceedings a capital blunder appears. 
The appellant and plaintiff in error, therefore, ftand not on the fame line of favor. 

The mode of giving tefrmony in equity, isdy depoftiions : “It is alfo prattifed in the admiralty, to 
examine witneffes viva voce, and commit their evidence to writing. In our intercourse with forergs 
-nations, an expofition of the conduét of our admiralty, may be frequently decent and -ufeful. Perhaps 

therefore, the original law is exceptionable in allowing the judge, whofe opinion is to be canvaffed, the 
privilege of placing the caufe in any attitude which fauares bet. with that opinion. 

(18.) ‘Phis power-is grantedin behalf of perfons confined on fufpicion af crimes. The cercurt courts 
may of their own motion, have a gaol delivery earher than the returns of the flated feffions, or the ju- 
premé court may command-tt, frould they be urged by any imminent circumftance. 

“ (49.) On the fuppofition, that the increafed compenfation to the diftrié pudges would be a per diem 
allowance according to their attendance, the fum would not be an, obftacle of confequence ; and the aamr- 
-ralty bufine/s originating while they are from home, may be fo adjufted by theen own regulations, as not 
to fuffer by their abfence. 
_ "(20.) The United States are permitted 0 be fuédin arcircwit court, while particular ftates are fua- 
ble only in the fupreme court. Fhisdufference ws made, becaufe the Conftitution demonfirates a peculiar 
care of fuitsagainft a fate, by giving original jurifdiction in them to the fupreme court. Confuls and 
wice-confuls, being coupled with flates, in this particular ought alfo to be confined to the fupreme court, 
- were it not for the inconvenience of fuch inflitution. ‘ 

\(21.) Clérks and marfhals are indifpenfable and confidential officers. They ought to have talents, 
and emoluments equal to a livelihood. Their pofts now produce mere trifles. But being bownd to be 
calways in the way, and at call, they are precluded from any gainful employment at a diftance abroad. 
The allowances which the circuit courts would make to them, would be abundantly replaced by the public 
hare of fines and forfeitures. But this fund was not defignated, becaufe tt refis the renumeration of 
‘public fervants upon the delinquencies of ats citizens. Additional duties may from time to txme be thrown 
upon them, which wilt balance this firpend. 

(22.) The jurifdiétion of the fupreme court vs expreffed nearly in the words of the Confirtution. It 
was wifhed,'that where the United States were fued, the caufe could be confined to the fupreme court, as 
as the cafe with a particular flate. But rt is doubtful whether this, being one of the rnftances in which 
the fupreme court rs declared to have appellate jurifdiétion, it can have original jurifdiciion alfo under 
the words of the Conftitutron. 

The formation of writs is a branch of judicial duty. Rules of pracirce belong to the -authority of 
every court, and their other incidentat powers add to that authority. The tranfition from thefe to the 
fuperintending of the whole-courfe of proceedings, will not therefore be confidered as too great. But tt 
“is advifable, that every fyftem of practice throughout the ftates fhould be confulted, en order that the 
general proceeding fhoutd be accommodated to the habits of the different ftates, as nearly as may be. 
‘The judges of the fupreme court have already had_fome experience on thes head, and can therefore better 
execute the work, than any other perfons. It would not be dificult for an individual to offer a fcheme 
apparently good. But he would probably feel too great a bias to the pratlice to which he had been ac- 
cuftomed ; and the Houfe would alfo be under fome perplexity how to reconcile the ufages of the fiates. 

'(23.) Bail is-not needful, except in cafes of original jurtsdrétion. Of thefe, the number an the fu- 
preme court is _fmall, and they will Jearcely ever be of fuch vehemence, as that the: poftponement of a 
queftion of bail, until the court can be moved, should be injurrows. 

(24.) The plaintiff in error, 1s limited to errors‘in law. This is agreeable to the pratiice which 
has fo much influence on our judacral proceedings. For after ajury has pronounced the fatts in r/Jue, 
anda new trial has either not been folicited, or-has been-repected, on the principles of the-common law, 
no court or jury ought to agitate the fome facts, unlefs the judgment fhould be reverfed by a Jupertor 
court. On the othervhand,in equity-and admiralty cafes, every fadt as has been already obferved, 15 be- 
fore the fuperior court in the fame manner, as it was before the inferior, and may therefore be fubmutted 
with.propriety to the fuperior court. ‘ 

New facts, and new proofs on appeals, are here difcarded, on account of the numberlefs frauds whack 
may be covered under the admiffion of them. 

(25.) Upon an equal divifion of an appellate court, it rs prefumable, that the anferior court was 

right. Without this rule, an appeal -or wrat of error may be hung up in the fupreme court for many 

CAYS. 

(26.) The Conflitution, laws and treaties of the United States, are the fupreme law ; that rs, they 

will controul on federal fubjects, every other law. 

They will particularly controul the laws of thefeveral fates ; whether confifting of their own origt- 

nal legiflation, the common law, or the flatute law, exprefsly or tacitly adopted. 

Such is the extent of mere power. But it may be afurmed, that it will not be exercifed, becaufe rt 

ought not, where the claim of a plaintiff’, or the defence of adefendant, refts upon a valid law of a 

ate. 

This may happen—1. In perfonal rights: 2. Roghts of property ; 3. Torts; and 4. Sometumes 
even in offences, upon the merits, the evidence, or a limitation of teme. 

But befides thefe, arethree other points, not tinélured by the particular cafes, but governed only by 

the clafs of a€tions, to which the individual cafe belongs : pleadings, with the exception of limitation ; 
trial, with the exception of evidence ; and executions. 
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The common law is confeffedly incompetent on thefe topics. The alternative then is, between the fate 
laws, and the flatutes. 

The latter have the advantage in uniformity, which the judiciary of the United States ought to cul- 
tivate ; and without it, a citizen who ts a debtor in one ftate, may, although a creditor to an equal 
amount in another, pofpbly be ruined. 

But fome cafes will not be influenced by ftate laws ; to wit, thofe of a foreign and tranfitory nature, 
as a bond executed in Europe. The fupreme law may alfo be filent. The lex loci.will then be admit- 
ted in its cuftomary degree ; and where tt ends, the common law and ftatutes aforefaid will enter into 
the queftion. ‘ 

Le the Attorney-General confiders thefe expedients as merely temporary ; becaufe he trufts, that the 
necefity of a federal code is too firiking to efcape the attention of the Houfe. That it muft be a work 
of time and difficulty, is an exhortation immediately to commence it. 

Upon fo grand an undertaking, the practice of nations has been variant ; fome having directed the 
materials of a code to be reported in the firft inftance, and others a complete digeft. As too much lei- 
Sure and reflection cannot be beftowed on fuch a compofition, the former mode is preferable ; efpectally 
Jince the freedom of correcting the matter, may be fettered by the folemnity of a law, when connected 
with a great whole, 

But arduous as this effort muft be, it is not boundlefs. It would probably be pointed to the follow- 
ang leading objects : 1. The provifions which already exift by the Conftitution and the federal taws > 
2. Such laws as may full be neceffary for the further execution of the Conftitution, and the completion 
of federal policy : 3. The common law, and ftatutes : And 4. The laws of the feveral ftates, as involved 
an queftions arifing therein. 

Lhefe preliminaries having obtained the fandtion of Congrefs, the reducing of them into laws will be- 
come more eafy and accurate. 
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